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Ta THE FIRST EDITION. 
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Ik February, 1880, Earl Cairns, then Lord Chancellor, 
introduced in the House of Lords Bills for three Acts, 
of which the short titles were to be The Settled Land 
Act, 1880, The Conveyancing and Law of Property Act, 
1880, and The Solicitors Bemuneration Act, 1880. The 
Bills were read a second time in March : but the disso* 
lution of Parliament in the same month stopped their 
further progress. 

On the assembling of the new Parliament in May, 
1880, the three BiUs, with improvements, were again 
introduced in the House of Lords by Lord Cairns (who 
had then ceased to be Lord Chancellor), and were passed 
through that House and sent down to the House of 
Commons, but there dropped. 

Finally, in January, 1881, the three Bills, with further 
improvements, were re-introduced by Lord Cairns ; and 
they again, with amendments, passed the House of Lords 
and went down to the House of Commons, which they 
reached in February. The Bemuneration Bill passed the 
Commons, with further amendments, and was sent back 
to the Lords in July. In the meantime the other two 
Bills had made no progress beyond second reading, except 
that on the 4th of April the Conveyancing Bill was re- 
ferred to a Select Committee; but the new Liberal 
Grovemment being hostile to the Settled Land Bill, and 
treating the Conveyancing Bill as part of the same 
scheme, the appointment of the Committee was not 
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proceeded with. It was not till July, that (through the 
interventiony as it is believed, of Mr. H. H. Fowler, the 
Liberal Member for Wolverhampton and a member of 
firms of solicitors practising in London and Wolver- 
hampton) the Government became informed that the 
Conyeyancing Bill could be treated as distinct from the 
Settled Land Bill ; and on the 6th of July a Select Com- 
mittee was allowed to be nominated. The Committee, 
which included several leading Queen's Counsel of the 
Chancery Bar, besides the Judge Advocate-General and 
the Attorney-General, and Solicitors of considerable 
experience, met for the first time to transact business 
on the 19th of July, and took a favourable view of the 
Bill ; but the time left for considering the Bill was so 
short that in order to enable it to pass, several clauses not 
immediately approved by different members of the Com- 
mittee, or considered likely to give rise to opposition in 
the House, were struck out. The Bill, as amended by the 
Select Committee, was returned in August to the Lords, 
and the amendments were agreed to, after a protest by 
Lord Cairns against the omission of some clauses, par- 
ticularly that abolishing acknowledgments by married 
women, the special object of which was to reduce the 
cost of title and conveyance. The Conveyancing Bill 
and Bemuneration Bill receiyed the royal assent on the 
same day, August 22nd. The Settled Land Bill was 
never allowed to go before a Committee. 

The Settled Land Bill not having passed, settlements 
of land, whether made by deed or by will, must, if com- 
plete, still continue of the same length as heretofore. 
All other documents (except leases, which, on account of 
their special provisions, cannot be materially reduced in 
length) may, by the effect of the Conveyancing Act, be 
brought within comparatively small dimensions. Deeds 
may be written bookwise with plans interleaved, and 
supplemental deeds may be annexed to or bound up with 
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them. The title to an estate can thus be formed into 
a fairly readable volume of moderate size. The deeds 
will contain little more than the necessary operative 
parts, copies may take the place of abstracts, and in 
many cases it may answer to print deeds. These changes 
involve some alteration in the mode of fixing the re- 
muneration of Solicitors, which can no longer be made 
to depend merely on the length of documents. The 
Bemuneration Act is therefore a necessary companion to 
the Conveyancing Act. 

According to amendments made during the progress 
of the Bemuneration Bill, but not originating with Lord 
Cairns, the body empowered to make Orders under the 
Act consists of the Lord Chancellor, the Lord Chief 
Justice of England, the Master of the Bolls^ and two 
Solicitors. Perhaps it may occur to some reader to ask 
how it has happened that, in a ^natter vitally affecting 
the interests of a large proportion of the members of the 
Bar, Solicitors, and Solicitors alone, are associated with 
these three Judges. The answer is plain. The Bar, 
unlike the profession of Solicitors, is unorganized ; its 
members have no representative body competent and 
ready to watch legislative proposals affecting them and to 
guard their professional rights. The Bar is indeed con- 
stituted into three large societies and one smaller society ; 
but all these societies are entirely under the control of a 
small section of the members, namely, the Masters of 
the Bench, who are self-elected, and are, with very few 
exceptions, chosen from one small class exclusively, 
namely, members of the Inner Bar. At Lincoln's Inn 
the rule is that no member of the Outer Bar is ever 
admitted a Bencher (a). But more than this, nearly 

(a) There seem of late years to have been only two exceptions, 
namely, Lord Macaulay and Lord Eversley. Lord Macaulay had long 
ceased tp have more than a nominal connection with the Bar, and it 
does not appear by the Law List that Lord Eversley is a member of 
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one-third of the Benchers of Lincoln's Inn have retired 
from all active practice of the profession. At the other 
Inns the proportion of Benchers who have retired is 
somewhat less, and the Outer Bar is not absolutely 
excluded (a). The most active and prominent members of 
each Bench) being Queen's Counsel in large practice, 
have little or no time to spare from their heavy work, 
and it almost necessarily follows that the direction of 
affairs falls into the hands of those who have leisure and 
but little acquaintance with the wants and feelings of the 
great body of the Profession. It is not surprising therefore 
that the humbler and more numerous members of the 
Bar, whose involuntary contributions largely support these 
four societies, should feel that their material interests 
are neglected. The time has stirely come when an 
organization adapted to modem exigencies should be 
established. Other professions of not greater importance 
have within recent years organized themselves under 
Boyal Charters and Acts of Parliament. Why should 
not a Bar Association be constituted under public autho- 
rity, with a governing* body truly representative of the 
!l^rofession, empowered to enforce discipline, to settle 
authoritatively all matters affecting the practice of the 
Bar, and generally to keep watch over the interests of 
— — ■ 1 ■ — ■■« 

.-the Bar. The late Y.-C. Wickens was treated as meligible till he 
became a Judge. If none but Judges and Queen's Counsel are elected, 
and if all Judges and Queen's Counsel are elected sooner or later, the 
Bar, which prides itself on its independence, is, at least at Lincoln's 
Inn, governed by nominees of the Crown. 

(a) The reader is referred to an interesting paper by the late Mr. 
Edward Webster On Promotion at the English Bar, Juridical Soc. 
Papers, vol. ii. p. 475 (1862)^ fiom which it appears (p. 485, n.) that 
in 1799 the number of Crown Counsel was only fifteen. The majority 
of the Benchers must then have been of the Outer Bar. The number 
of Queen's Counsel is now one hundred and eighty-seven. If, con- 
sequent on the extinction of Serjeants' Inn, all the Judges of the Queen's 
Bench Division are to be Benchers, they ^111 displace a corresponding 
number of members of the Bar. 
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the members? With such a body in existence, the 
Bemimeration Act would hardly have passed in its present 
form. 

But there are further trials for the Profession in pros- 
pect. If the Orders made under the Bemuneration Act 
provide for an ad valorem payment, covering all but very 
exceptional charges, as is now the rule in Scotland, 
the fees (if any) to Counsel must be paid by the 
Solicitor out of his own pocket, and will bear no fixed 
proportion to his own remuneration. The result must be 
that, unless some special difiSculty arises. Counsel will 
never be consulted, and the Conveyancing branch of the 
Profession will practically cease to exist. When to this 
it is added that pleadings no longer require to be signed 
by Counsel, and can be, and are, drawn by Solicitors; 
that already a very large proportion of the business, in- 
cluding even more or less of the contentious business, 
in actions, is transacted in the Judges' Chambers by 
Solicitors or their clerks; and that the abolition of 
written or printed pleadings seems imminent, — the 
business of the Outer Bar is likely soon, to be reduced 
to that of the Advocate alone. There would then remain 
no means by which the student could learn either the 
business of conveyancing or the practical conduct of an 
action, except in a Solicitor's office. The claim of Solicitors 
to be admitted to the Bar, immediately oil ceasing to* 
practise as Solicitors^ must then be conceded, and the 
two professions would be practically amalgamated. In the 
end the public might benefit. Young men, after prac- 
tising as Solicitors, would come to the Bar more or less 
trained in the conduct of litigation, having done useful 
work, received pay and gained experience, during years 
when, if commencing their work at the Bar, they might 
have remained without income or the means of properly 
learning their business. 

The Bar ought not to oppose any obstacle in the way 
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of reforms required for the benefit of the public^ but they 
are entitled to use all legitimate means in order to 
prevent unnecessary prejudice to their Profession by the 
great changes that seem inevitable. To meet effectively 
on the part of the Bar these changes, it is clear some- 
thing more is wanted than government by Masters of the 
Bench, who have little present interest of a material 
kind in what concerns the mass of the Profession. What 
immediately presses is the position of those whose busi- 
ness is wholly or mainly conveyancing. If anything is 
to be done, it would seem that they must act for them- 
selves, and promptly. 

Likooln's Inn, 

December^ 1881. 



PREFACE 

TO THE SECOND EDITION. 



The Authors have, by means of additional Notes and 
Precedents, endeavoured in this Edition to give more 
complete explanation as to the manner in which the 
Conveyancing Act, 1881, can be applied in practice. 
The useful and carefully written works of Mr. Aubrey 
St. John Gierke and Mr. Thomas Brett, and of Mr. 
W. Manning Harris and Mr. Thomas Clarkson, will be 
found to supply numerous references to decisions on the 
law affected by the Acts of 1874 and 1881. The object 
of this work is to assist the draughtsman rather than to 
discuss legal points. 

LnvcoLH's Inn, 
Marck, 1882. 
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VENDOB AND PURCHASEB ACT 

AND 

CONVEYANCING AKD LAW OF PROPERTY ACT. 



■•o^ 



PART I. 



CHAPTEB I. 

GENERAL EFFECT OF THE VENDOR AND PURCHASER 
ACT, 1874, AND CONVEYANCING AND LAW OF PRO- 
PERTY ACT, 1881 (a). 

For convenience of draughtsmen the following short Effect of V. & 
statement is given of the manner in which the V. & oi fom^a^d^' 
P. A. and the C. A. affect the form and contents of contents of 
various documents. 
(1.) Contracts for sale need not contain conditions as Contnctt. 
regards title and evidence of title except in 
special cases, as where the title is less than forty 
years, or where deeds abstracted cannot be pro- 
duced, &c. : C. A. s. 8. An open contract may 
be safely made in case of an ordinarily good 
forty years title, but it is advisable to state the 
date of commencement, see p. 15 (&)• 
(2.) Abstracts of title commence — Abitncts. 

(a) As to freeholds with a document at least forty 

years old : V. & P. A., s. 1. 

(b) As to leaseholds with the lease or underlease : 

V. & P. A., 8. 2, and C. A., s. 3 (!)• 

(a) In the following pages the letters C. A. refer to the Conveyancing 
and Law of Property Act, 1881 ; the letters V. & P. A. refer to the 
. Vendor and Purchaser Act, 1874. 

B 



OENEBAL EFFECT OF Y. & P. AOT, 1874, AND 



Covenant to 
produce deedi. 



Powers con- 
ferred on mort- 
gsgors and 
mortgagees. 



Deyise of trnst 
and mortgage 
estates. 



Appointment 
of new trustees. 



the character in which a person conyeys the proper 
covenant by him is incorporated : C. A., s. 7. 
(7.) A covenant for production of deeds is no longer 
required. A mere acknowledgment as defined by 
the Act gives the proper title to production and 
delivery of copies, and a mere undertaking gives 
the proper remedy in case of destruction or 
damage : C. A., s. 9. 
(8.) In a mortgage by deed there are supplied 
(a) Power for mortgagor and mortgagee when in 
possession to grant leases: C. A.^ s. 18. In 
some cases it may be necessary to vary this 
power; but it is conceived that the power 
ought not in any case to be entirely negatived. 
Q>) Power for mortgagee to sell and to insure 
against fire, and when in possession to cut and 
sell timber : C. A., ss. 19, 23. 
{c) Power for mortgagee to appoint a receiver : C. A., 

ss. 19, 24. 
{d) Power for mortgagee to give a receipt for sale 
money and other money comprised in the mort- 
gage and trusts for application thereof: C. A., 
8.22. 
(9.) In a will a devise of trust and mortgage estates is 
not 'required and should not be inserted. It is 
practically inoperative if inserted : C. A., s. 30. 
(10.) As to appointments of new trustees, 

(a) A power to appoint is only required where it is 
to be exercised otherwise than by the trustees 
or trustee for the time being : C. A., s. 31 (1). 
Q>) The original number of trustees need not be 
preserved, except that where there were origi- 
nally two or more, one cannot be discharged 
unless two places at least be full : ib, (3). 
(c) An appointment of new trustees should contain 
the proper declaration as to vesting: C. A., 
s. 34 (see Precedents, 'post) ; and where there 
are more them two trustees, and one simply 
retires and his place is not filled up, there 
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must be a deed of consent to his discharge and 
to the vesting of the trust property in his 
co-trustees : C. A., s. 82 (see Precedents, post). 
(11.) Deeds may be supplemental or annexed instead Svpplemental 
of indorsed, and will be read as indorsed on 
the principal deed : 0. A., s* 63. 
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CHAPTER IL 

THE VENDOR AND PURCHASER ACT, 1874, 
87 & 38 VICT. c. 78. 

ss. 1, 2. An Act to amend the Law of Vendor and Purehaser, and 
fy/rther to Hmpltfy Title to Land. [7th August, 1874.] 

Whereas it is expedient to facilitate the transfer of 
land by means of certain amendments in the law of 
vendor and purchaser : 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 
Forty years 1* In the Completion of any contract of sale of land 

luTy'y^n m' made after the thirty-first day of December one thousand 
the root of eight hundred and seventy-four, and subject to any 
stipulation to the contrary in the contract, forty years 
shall be substituted as the period of commencement of 
title which a purchaser may require in place of sixty 
years, the present period of such commencement ; never- 
theless earlier title than forty years may be required in 
cases similar to those in which earlier title than sixty 
years may now be required. 

Definition of The word " land " in Acts of Parliament includes messoaffes, tene- 

Act? f ^ ments and hereditaments, houses and buildings of every tenure (1 3 & 14 
Parliament. Vict. c. 21, s. 4), unless its meaning is restricted. 

Rules for 2. In the completion of any such contract as aforesaid, 

UgiuoM fn?" »^d subject to any stipulation to the contrary in the 
rights of vendor contract, the obligations and rights of vendor and pur- 
an pure aser ^j^^^^. gj^ ^ regulated by the following rules ; that is 

to say, 
First. Under a contract to grant or assign a term of 
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years, whether deriyed or to be derived out of a s. 2. 
freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the title to 
the freehold. 

The rale that a lessee has constructive notice of his lessor's title has Rule that 

not been altered by this section. He is now in the same position with ^*"f* ^'* 

regard to notice as if he had before this Act stipulated not to inquire leMor'i title 

into his lessor's title (PcUtnan v. Harland^ 17 Ch. D. 353, 358). not altered. 

Second. Becitals, statements, and descriptions of fetcts, 
matters, and parties contained in deeds, instruments, 
Acts of Parliament, or statutory declarations, twenty 
years old at the date of the contract, shall, unless 
and except so far as they shall be proved to be 
inaccurate, be taken to be sufficient eyidence of the • 
truth of such facts, matters, and descriptions. 

In Bolton v. London S. Board, 7 Ch. D. 766, a recital in a deed Effect of recital 
more than twenty years old that a vendor was seised in fee simple was ^7?''^^ ^*^* 
held sufficient eyidence of that fact, precluding the purchaser from 
demanding a prior abstract, except so far as the recital was proved to 
be inaccurate. The decision seems open to question, as it in efifect 
negatives the recognised right of a purchaser to a proper abstract of 
title extending over forty years, which might shew the recital to be 
inaccurate. 

Third. The inability of the vendor to furnish the 
purchaser with a legal covenant to produce and 
furnish copies of documents of title shall not be an 
objection to title in case the purchaser will, on the 
completion of the contract, have an equitable right 
to the production of such documents. 

As to the purchaser's eqjiitaUe right to production of documents, see PnTchaaer's 
Sug. V. & P. c. 11, s. 5, 14th ed. ; Dart, 143, 5th ed. equitable right 



Fourth. Such covenants for production as the pur- 
chaser can and shall require shall be furnished at 
his expense, and the vendor shall bear the expense 
of perused and execution on behalf of and by himself, 
and on behalf of and by necessary parties other than 
the purchaser. 

Fifth. Where the vendor retains any part of an estate 



to prodaction 
of docnments. 
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SS. 3, 3, 4, 5. 



Trustees may 
sell, &c., not- 
withstanduig 
rules. 

Legal personal 
representative 
may convey 
legal estate of 
mortgaged 
property. 



Bare legal 
estate in fee 
simple to vest 
in executor or 
administrator. 



to which any docnments of title relate he shall be 
entitled to retain such documents. 

Contracts for sale, where the yendor retains any documents, should 
now provide for giving an acknowledgment in writing of the right of 
the purchaser to the production, and delivery of copies under C. A. s. 9» 
and, where he is beneficial owner, also an undertaking for safe custody 
(see Special Conditions of Sale, post). But the {liability to give the 
covenant xmder s. 2, r. 4 of this Act is satisfied by an acknowledg- 
ment (C. A. s. 9 (8)). 

As to the costs of attested and other copies of documents retained 
by the vendor, see C. A. s. 3 (6), post 

3. Trustees who are either vendors or purchasers may 
sell or buy without excluding the application of the 
second section of this Act. 

4. The legal personal representative of a mortgagee of a 
freehold estate, or of a copyhold estate to which the mort- 
gagee shuU have been admitted, may, on paym>ent of all 
sums secv/red by the m^ortgage, convey or surrender the 
mortgaged estate, whether the mortgage be in form an 
assurance subject to redemption, or an assurance upon trust. 

Repealed and superseded by s. 30 of the C. A. as to deaths happening 
after 1881. This section did not apply to a transfer of mortgage {Re 
SpradberyU Mortgage, 14 Ch. D. 514). 

5. Upon the death of a bare trustee of any corporeal or 
incorporeal hereditament of which such trustee was seised in 
fee simple, such hereditament shall vest like a chattel real in 
the legal personal representative from time to time of such 
trustee. 

Repealed as to England on and after the Ist January 1876, by the 
Land Transfer Act 1875, s. 48, except as to anything duly done there- 
under before that date, and re-enacted by the same section with an 
amendment confining its operation " to a bare [trustee dying intestate,** 
which section has in turn been repealed by the C. A., s. 30, in case of 
deaths occurring after 1881. It would seem therefore that where 
nothing had been done under this section before the Ist January 
1876, the hereditament of a bare trustee dying testate, and vested in his 
personal representative solely by force of this section, became divested 
and devolved as if the Y. & P. A. had not been passed. Thus, up to 
the 1st of January 1882, where nothing had been done under this 
repealed section before the Ist of January 1876, the devise by a bare 
trustee of his trust estate is operative. 



THE VENDOB AND PUBCHASEB ACT. 9 

Bepealed as to Ireland by the C. A., s. 73, in caae of deaths happening 8S. 5, 6, 7, 8. . 
after 1881. 

As to the meaning of '*bare trustee," see Christie v. Ovington, Meaning of 
1 Ch. D. 279 ; Morffan v. Stmnsea U.8. Authority, 9 Ch. D. 582 ; and "bare trustee." 
p. 137 (a), post. There is no distinction between the cases of a bare ' 
trustee and any other trustee dying after 1881. 

> 

6. When any freehold or copyhold hereditament shall Married 

be vested in a meuried woman as a bare trustee, she may Ture'tnwtee 
convey or surrender the same as if she were a feme sole. ™ay convey, 

7. After the commencement of (his Act, no priority or Protection and 
protection shall be given or allowed to any estaie, right, or fj^^^a^ 
interest in land hy reason of such estate, right, or interest an<i ucking 
being protected by or tacked to any legal or other estate or ^^lowed. 
interest in such land ; and fuU effect shall be given in 

every cou/rt to this provision, although the person claiming 
such priority or protection as aforesaid shaU claim a^ a 
purchaser for valuable consideration and without notice: 
Provided always, that this section shall not take away from 
any estate, right, title, or interest any priority or protection 
which but for this section would have been given or allowed 
thereto as against any estate or interest existing before the 
commencement of this Act, 

Repealed as to England by The Land Transfer Act, 1875, s. 129, 
and as to Ireland by the C. A.,s. 73. The effect of this section was 
to prevent a first mortgagee from being safe in making a further 
advance,; his security for which became under this section postponed 
to all intermediate mortgages ; as to which, consider Pease y. Jackson, 
3 Gh. App. 576. 

8. Where the will of a testator devising land in Kon-registn- 
Middlesex or Yorkshire has not been registered within Middi^x) &c!, 
the period allowed by law in that behalf, an assurance of «'V'ed in cer- 
such land to a purchaser or mortgagee by the devisee or 

by some one deriving title under him shall, if registered 
before, take precedence of and prevail over any assurance 
from the testator's heir-at-law. 

As to the time allowed for the registration of wills in Middlesex, see Time for regis- 

7 Anne, c 20, ss. &-10; in the W. Riding of Yorkshire, 2 & 3 Anne, ^^iddf ^*"' 

c. 4, ss. 20, 21 ; and 6 Anne, c. 35, s. 34 ; in the E. Riding, 6 Anne, ^nj Yorkshire, 
c. 35, ss. 14, 15 ; and in the N. Riding, 8 G^. 2, c. 6, as. 15-17. 
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SS. 9, 10. 

Vendor or pur- 
chaser may 
obtain decision 
of judge in 
chambers as to 
requisitions or 
objections, or 
compensation, 
&c. 



9. A vendor or purchaser of real or leasehold estate in 
England, or their representatives respectively, may at 
any time or times and from time to time apply in a 
summary way to a judge of the Court of Chancery in 
England in chambers, in respect of any requisitions or 
objections, or any claim for compensation, or any other 
question arising out of or connected with the contract 
(not being a question affecting the existence or vcdidity 
of the contract), and the judge shcdl make such order 
upon the application as to him shall appear just, and 
shall order how and by whom all or any of the costs of 
and incident to the application shall be borne and paid. 

A vendor or purchaser of real or leasehold estate in 
Ireland, or their representatives respectively, may in like 
manner and for the same purpose apply to a judge of the 
Court of Chancery in Ireland, and the judge shall make 
such order upon the application as to him shall appear 
just, and shall order how and by whom all or any of the 
costs of and incident to the application shall be borne 
fiLud paid. 

In proceedings under this section the parties are in the same position 
as under a reference as to title in an action for specific performance, and 
accordingly evidence by affidavit is admissible {Be Burrotighsy <f-c., 
5 Ch. D. 601). 

For further instances of applications under this section, see Be 
CovKtrd & Adami Pvrch<Me, L. E. 20 Eq. 179 ; Christie v. Omngtony 
1 Ch. D. 279 ; Be Brown <fc Sibiy^s Contract, 3 ib. 156 ; and cases cited 
Gierke & Brett, Conv. A. 188, and Harris & Glarkson, Gonv. A. 185- 
188. 

Extent of Act. 10. This Act shall not apply to Scotland, and may be 
cited as the Vendor and Purchaser Act, 1874. 



Position of 
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CHAPTER III. 

CONVEYANCING AND LAW OP PROPERTY ACT, 1881. 

44 & 45 VICT. 0. 41. 

An Ad for simplifytng and improving the pradiee of Cofh 
veyancinff; and for vesting in TrusteeSy Mortgagees, and 
others various powers commonly conferred hg provisions 
inserted in Settlements, Mortgages, Wills, and other 
Instruments; and for amending in various particulars 
the Law of Property ; and for other purposes. 

L22nd August, 1881.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 



L PRELIMINABY. PRKLmiNAKT. 

1. — (1.) This Act may be cited as the Conveyancing short title ; 

commence- 
ment ; extent. 



and Law of Property Act, 1881. commence- 



(2.) This Act shall commence and take effect from 
and immediately affcer the thirty-first day of December 
one thousand eight hundred and eighty-one. 

(3.) This Act does not extend to Scotland. 

2. In this Act — 

(i.) Property, unless a contrary intention appears, inUrpreution 
includes real and personal property, and any estate ^LdTET*^' 
or interest in any property, real or personal, and any 
debt, and anything in action, and any other right or 
interest : 

(ii.) Land, unless a contrary intention appears, includes 
land of any tenure, and tenements and hereditaments. 
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s. a. corporeal or incorporeal^ and houses and other buildings, 

PRELDimART. *^^ ^^ uudividcd share in land : 

— (iii.) In relation to land, income includes rents and 

profits, and possession includes receipt of income : 

(iy.) Manor includes lordship, and reputed manor or 
lordship : 

Reputed Where all the freehold estates held of a lord are purchased by or 

manor. devolve on him by escheat, whereby the services become extinct, the 

manor ceases to exist ; also, there cannot be a manor without a court 
baron ; and no court baron can be without two freeholders as suitors 
at least. In case there be not two suitors the manor becomes a reputed 
manor, or manor in reputation ; and continues to have certain rights and 
franchises which were appendant to the manor (1 Cruise, Dig. p. 34X 
as the right to wrecks, estrays, &c., 1 Watk. Cop. 27 ; and the right 
to appoint a sexton of a parish, Soane v. IreUmdy 10 East, 259 ; and 
if there be but one free tenant the seigniory as to him remains with 
respect to his services, though there can be no court held : 1 Watk. \ 

Cop. 27. 

(v.) Conveyance, unless a contrary intention appears, 
includes assignment, appointment, lease, settlement, and 
other assurance, and covenant to surrender, made by 
deed, on a sale, mortgage, demise, or settlement of any 
property, or on any other dealing with or for any property ; 
and convey, unless a contrary intention appears, has a 
meaning corresponding with that of conveyance : 

(vi.) Mortgage includes any charge on any property 
for securing money or money's worth; and mortgage 
money means money, or money's worth, secured by a 
mortgage ; and mortgagor includes any person from time 
to time deriving title under the original mortgagor, or 
entitled to redeem a mortgage, according to his estate, 
interest, or right, in the mortgaged property ; and mort- 
gagee includes any person &om time to time deriving 
title under the original mortgagee; and mortgagee in 
possession is, for the purposes of this Act, a mortgagee 
who, in right of the mortgage, has entered into and is in 
possession of the mortgaged property : 

(vii.) Incumbrance includes a mortgage in fee, or for 
a less estate, and a trust for securing money, and a lien, 
and a charge of a portion, annuity, or other capital or 
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annual sum ; and incumbrancer has a meaning cone- ss. 2. 
spending with that of incumbrance, and includes every p^euminary. 

person entitled to the benefit of an incumbrance, or to 

require payment or discharge thefeof : 

(yiii.) Purchaser, unless a contrary intention appears, 
includes a lessee or mortgagee, and an intending pur- 
chaser, lessee, or mortgagee, or other person, who, for 
valuable consideration, takes or deals for any property ; 
and purchase, unless a contrary intention appears, has 
a meaning corresponding with that of purchaser; but 
sale means only a sale properly so called : 

(ix.) Bent includes yearly or other rent, toll, duty, 
royalty, or other reservation, by the acre, the ton, or 
otherwise; and fine includes premium or fore-gift, and 
any payment, consideration, or benefit in the nature of a 
fine, premium, or fore-gift : 

(x.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings; and a building lease is a lease for building 
purposes or purposes connected therewith : 

(xi.) A mining lease is a lease for mining purposes, 
that is, the searching for, winning, working, getting, 
making merchantable, carrying away, or disposing of 
mines and minerals, or purposes connected therewith, 
and includes a grant or licence for mining purposes : 

(xii.) Will includes codicil : 

(xiii.) Instrument includes deed, will, inclosure award, 
and Act of Parliament : 

(xiv.) Securities include stocks, funds, and shares : 

(xv.) Bankruptcy includes liquidation by arrangement, 
and any other act or proceeding in law having, under 
any Act for the time being in force, effects or results 
similar to those of bankruptcy ; and bankrupt has a 
meaning corresponding with that of bankruptcy : 

(xvi.) Writing includes print ; and words referring to 
any instrument, copy, extract, abstract, or other document 
include any such instrument, copy, extract, abstract, or 
other document being in writing or in print, or partly in 
writing and partly in print : 
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ss. 2, 3 (IX (xvii.) Person inclndes a corporation : 

(2\ ('6') 

_. (xviii.) Her Majesty's High Court of Justice is referred 

to as the Court 



Sales and IL— SaLKS AND OTHER TRANSACTIONS. 

OTHEB TrANS- 



A0TI0N8. 



Contracts for Sale. 



Sale. 3. — (1.) Under a contract to sell and assign a term of 

Application of years derived out of a leasehold interest in land, the 
tioDfl of Mieto intended assign shall not have the right to call for the 
all pnrchasea, title to the leasehold reversion. 

Title to under- This is supplementary to s. 2, rule 1, of the Yendor and Purchaser 
lease. ^^^ jgy^ (ante), and (following that Act) does not apply to a lease for 

lives. It places the title to an underlease, in regard to shewing the 
lessor's title, on the same footing as the title to a lease from the 
fireeholder (see also s. 13 of this Act, post), and the underlessee has in 
lik^ manner constructive notice of his underlessor's title {Fatman v. 
Borland, 17 Ch. D. 353). 
How far objeo« This and subs. 3 preclude the purchaser from calling for or making 
*|^^*^» *" any requisition, objection, or inquiry as to the underlessor's title, as 
between vendor and purchaser, but it does not alter the rule enabling 
the purchaser to prove the title to be defective aliunde (see note (a) 
to subs. 3). 



precluded. 



Title to enfhm- (2.) Where land of copyhold or customary tenure has 

holds. ^^^' ^^^^ converted into freehold by enfranchisement, then, 

under a contract to sell and convey the freehold, the 

purchaser shall not have the right to call for the title to 

make the enfranchisement. 

Under this sub& the title to the freehold of enfranchised copyholds is 
placed on the same footing as the title to a lease, and commences with 
the deed of enfranchisement This subs, should be read in connec- 
tion with Bubs. 3, under which a purchaser is precluded from requiring 
production of documents recited in the enfranchisement deed, and is 
bound to assume the correctness of the recitals. 
Meaning of The word '* purchaser" in this and the subsequent tnibss. of this 

purchaser in section means (notwithstanding the definition clause) a purchaser on a 
sale only (see subs. 8). 

The following subss. 3, 6, 7, are not confined to land. 

(3.) A purchaser of any property shall not require the 
production (a\ or any abstract or copy^ of any deed, will. 
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or other document, dated or made before the time pre- s. 3 (3). 
scribed by law (fc), or stipulated, for commencement of sai^"Ind 
the title, even though the same creates a power subse- other Traot- 

quently exercised by an instrument abstracted in the 

abstract furnished to the purchaser; nor shall he require <>>^^f<^ 
any information, or make any requisition, objection, or 
inquiry, with respect to any such deed, will, or document, 
or the title prior to that time, notwithstanding that any 
such deed, will, or other document, or that prior title, is 
recited, coyenanted to be produced, or noticed ; and he 
shall assume, unless the contrary appears, that the re- 
citals, contained in the abstracted instruments, of any 
deed, will, or other document, forming part of that prior 
title, are correct, and give all the material contents of 
the deed, will, or other document so recited, and that 
every document so recited was duly executed by all 
necessary parties, and perfected, if and as required, by 
fine, recovery, acknowledgment, inrolment, or otherwise. 

(a) Notice of a document being notice of all its contents (Sug. V. & P. Production of 
776, 14th ed.), a purchaser would, but for this sub-section, be entitled <*^™*™ 
on an open contract to require the production of all documents recited noticed prior 
or noticed. But this clause will not protect the vendor where a defect to commence- 
in the prior title appears on the face of the abstract {^Sdliek v. Trevor^ "'^ ^ ' ^ 
11 M. & W. 722 ; Dart, 152, 5th ed.), nor affect the purchaser's right 
to object to the earlier title if he can shew it to be defective aliunde 
{Darlington v. Hamilton^ Eay, 550, and cases dted at p. 558 ; Wadddl 
V. Woffe^ L. R. 9 Q. B. 515 ; EameU v. Baker, L. R. 20 Eq. 50 ; 
Janes v. Clifford, 8 Ch. D. 779 ; Broad v. Muntan, 12 Ch. D. 131 ; or 
where the defect is accidentally disclosed by the vendor; SmOk v. 
Bobinson, 13 Ch. D. 148). This right he retains under subs. 11, 
and if intended to be precluded it must be expressly provided for (JSwne 
V. BmUey, 5 De G. & S. 520). 

(5.) That is, forty years, except where an earlier title than dzty years 
would have been required before the V. & P. A. See s. 1 of that Act 

It is still advisable to provide expressly in all contracts as to the Contract 
date at which the title is to commence. The V. & P. Act leaves it g^^Si^'^j^^* 
open to require an earlier title than forty years in cases similar to those commence- 
in which an earlier title than sixty years could previously have been m«nt of titles 
required. Thus where the first abstracted deed is a conveyance under 
a trust for sale, or under a power, or the bar of an entail, the vendor is 
entitled to production, if not to an abstract, of the deed creating the 
trust or power or estate tail, and it may be said that the dato of this 
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Sales and 

OTHER Tkans- 

Acnoira, 

Contracts for 
Sale, 



S.3(4X(5),(6). deed is the time pieeoribed by law for commenoement of the title (see 

Parr v. Lovegrove^ 4 Drew. 170). 

(4.) Where land sold is held by lease (not including 
under-lease), the purchaser shall assume, unless the con- 
trary appears, that the lease was duly granted ; and, on 
production of the receipt for the last payment due for 
rent under the lease before the date of actual completion 
of the purchase, he shall assume, unless the contrary 
appears, that all the covenants and provisions of the lease 
have been duly performed and observed up to the date 
of actual completion of the purchase. 

(5.) Where land sold is held by under-lease the pur- 
chaser shall assume, unless the contrary appears, that the 
under-lease and every superior lease were duly granted ; 
and on production of the receipt for the last payment due 
for rent under the under-lease before the date of actual 
completion of the purchase, he shall assume, unless the 
contrary appears, that all the covenants and provisions of 
the under-lease have been duly performed and observed 
up to the date of actual completion of the purchase, and 
further that all rent due under every superior lease, and 
all the covenants and provisions of every superior lease, 
have been paid and duly performed and observed up to 
that date. 

, This subs, covers breaches after the contract and up to completion, 
see Lawrie v. Lees, 14 Gh. D. 249. 

These two subs, do not provide for the exceptional case of a lease at 
a nominal rent containing covenants. In such a case it should be 
expressly provided that the mere fact of possession at the time of com- 
pletion of the purchase is to be sufficient evidence of performance. 

(6.) On a sale of any property, the expenses (o) of the 
production and inspection of all Acts of Parliament, 
inclosure awards, records, proceedings of courts, court 
rolls, deeds, wills, probates, letters of administration, and 
other documents, not in the vendor's possession, and the 
expenses of all journeys incidental to such production or 
inspection, and the expenses of searching for, procuring, 
making, verifying, and producing all certificates, declara- 
tions, evidences, and information not in the vendor's 



Lease at a 
nominal rent. 
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possession, and all attested, stamped, office, or other 8.3(6), (7% 
copies or abstracts of, or extracts from, any Acts of ^^J'Wj^C^O), 
Parliament or other documents aforesaid, not in the 

., . , ^ m ij* • ,• Sales and 

vendor s possession, if any such production, inspection, otheb Trans- 
journey, search, procuring, making, or verifying is re- ^^«- 
quired by a purchaser, either for verification of the Qmtractt/or 
abstract, or for any other purpose, shall be borne by the * 

purchaser who requires the same ; and where the vendor 
retains possession of any document, the expenses of 
making any copy thereof, attested or unattested, which 
a purchaser requires to be delivered to him, shall be 
borne by that purchaser. 

(c) As to the expense of producing documents and of attested copies Ezpenies of 
whicli, but for this clause, would be borne by the vendor, see Dart, producing 
143, 407, 5th ed. This subs, alters the rule as to the expense of 
journeys established by Hughes v. TT^nna, 8 Sim. 85. 

Subs. 6 only relates to the expenses in reference to documents which 
the vendor has not in his possession, but of which he can procure the 
production. If, however, there are any of which he cannot procure 
the production he must protect himself against production by a special 
condition. 

(7.) On a sale of any property in lots, a purchaser of 
two or more lots, held wholly or partly under the same 
title, shall npt have a right to more than one abstract of 
the common title, except at his own expense. 

(8.) This section applies only to titles and purchasers 
on sales properly so called, notwithstanding any interpre- 
tation in this Act. 

(9.) This section applies only if and as far as a con- 
trary intention is not expressed in the contract of sale, 
and shall have eifect subject to the terms of the contract 
and to the provisions therein contained. 

(10.) This section applies only to sales made after 
the commencement of this Act. 

A sale is made when there is a complete contract for sale. The Meaning of 
purchase-money then becomes personal estate of the vendor, and the ** "*^® made, 
land then becomes real estate of the purchaser. 

(11.) Nothing in this section shall be construed as 
binding a purchaser to complete his purchase in any case 

c 
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S.3 (11); s. 4. where, on a contract made independently of this section, 
and containing stipulations similar to the provisions of 
this section, or auy of them, specific performance of the 
contract would not be enforced against him by the 
Court. 



Sales and 
OTHER Trans- 
actions. 



Contracts for 
Sale, 

Effect of an 
open contract 
since the Act. 



Trustees pro- 
tected. 



Completion of 
contract after 
death. 



Under this section, taken in connection with the Y. & P. A., and 
in particular ss. 1 aDd 2 of that Act, ante, a vendor having a title such 
as is usually accepted by a willing purchaser, may safely enter into an 
open contract for sale, without fear of being put to undue expense in 
answering requisitions or furnishing evidence. At the same time the 
purchaser will not incur more risk than in buying under suitable con- 
ditions of sale, since subs. 11 reserves to him every defence in an 
action for specific performance : see note (a) to subs. 3 of this s. 

Trustees may buy or sell under contracts within this section, see 
s. 66, post, and as to contracts under the V. & P. A., s. 2, see s. 3 of 
that Act. 

See precedents of conditions of sale made applicable to this and the 
V, & P. A., post, 

4. — (1.) Where at the death of any person there is 
subsisting a contract enforceable against his heir or 
devisee, for the sale of the fee simple or other freehold 
interest, descendible to his heirs general, in any land, his 
personal representatives shall, by virtue of this Act, have 
power to convey the land for all the estate and interest 
vested in him at his death, in any manner proper for 
giving effect to the contract. 

(2.) A conveyance made under this section shall not 
affect the beneficial rights of any person claiming under 
any testamentary disposition or as heir or next of kin of 
a testator or intestate. 

(3.) This section applies only in cases of death after 

the commencement of this Act 

• 

This section should be read in connection with s. 30, and seems 
not to be rendered unnecessary by that section, as a vendor who has 
contracted to sell is not a trustee unless the contract is valid and 
binding on hoth parties at his death (Lysaght v. Edwards, L. R. 
2 Ch. D. 506). If the title be not accepted in the vendor's lifetime, and 
be not such as he could have enforced, he is not, it seems, a trustee, 
though after his death the purchaser should accept the title, nor would 
the vendor be a trustee where the contract is not signed by, and so is 
not enforceable against, the purchaser. 
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^The section applies to all cases where there is a contract "enforce- s. 4 (3); 8. 6 
able against the heir or devisee," that is at least to all cases where (!)• 

there is a clear written contract signed by the deceased vendor. The sai^~anv 
purchaser may then waive all objections and insist on performance, and otheb Tbams- 
an action will not now be required merely to obtain the l^al estate aciions. 
where the vendor has died, having devised the land in settlement or Contracts far 
otherwise in such manner that no conveyance can be obtained. But if Sale, 

there is any doubt whether a contract binding on the vendor subsisted Case where 
at his death, an action will still be necessary. This might happen in "*l*,*,**J ™*y 
case of a parol contract and alleged part performance. Matters are ^^^^ 
in fact placed in the same position as if there was a devise of the fee to 
trustees. 

Where the legal estate is outstanding at the time of the vendor's This s. not 
death, the aid of this section is not required. The person in whom "paired where 
it is outstanding can convey, and the personal representative can give outstanding, 
a discharge for the purchase-money. This makes a complete title. 

The section does not apply to a contract by a tenant in tail which Does not apply 
by his death becomes incapable of being enforced. Nor does it apply *^ ^^J***** '"* 
to copyholds. 

It applies, however, to an estate pur autre vie where it would devolve Estates pur 
on the heirs general as special occupants, which is a qtmsi descent : '"^^ ^^* 
Burton, p. 295, D. d. Hunter v. Bobineony 8 Bam. ft Or. 296. But \l 
the executors or administrators take as special occupants the aid of 
this section is not required. Leaseholds for lives devised in settlement 
are usually vested in trustees, in which case also a conveyance can be 
made independently of this section. 

The section does not apply to the peculiar case of the vendor having 
a power of appointment which he does not exercise, the property 
being settled in default of appointment, a case rather diflicult to provide 
for generally: see Morgan v. MUman^ 8 D. M. & G. 24; JbVy on 
Specific Ferf., 2nd ed. p. 68. 

Discharge of Incvmbrances on Sale. jnbumbrancL 

on Sale. 

5. — (1.) Where land subject to any incumbrance (6), Provision by 
whether immediately payable or not, is sold by the Court, ^^^^j.^nce''* 
or out of Court, the Court may, if it thinks fit, on the and sale freed 
application of any party to the sale, direct or allow pay- ®" '^™" 
ment into Court, in case of an annual sum charged on 
the land, or of a capital sum charged on a determinable 
interest in the land, of such amount as, when invested 
in Government securities, the Court considers will be 
sufficient, by means of the dividends thereof, to keep 
down or otherwise provide for that charge, and in any 

2 
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a 5 (1), (2), other case of capital money charged on the land, of the 

(3M*> amount sufficient to meet the incumbrance and any 

Sales and interest due thereon ; but in either case there shall also 

OTHER Trans* 

ACTIONS. be paid into Court such additional amount as the Court 
/>• Aoro f ^^^ders will be sufficient to meet the contingency of 
incumbrancei further costs, expenscs, and interest, and any other con- 
■ ' tingency, except depreciation of investments, not exceed- 
ing one-tenth part of the original amount to be paid in, 
unless the Court for special reason think fit to require a 
larger additional amount. 

This section is confined to cases of sales only. 

(2.) Thereupon, the Court may, if it thinks fit, and 
either after or without any notice to the incumbrancer, 
as the Court thinks fit, declare the land to be freed from 
the incumbrance, and make any order for conveyance, or 
vesting order, proper for giving effect to the sale, and 
give directions for the retention and investment of the 
money in Court. 

(3.) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may 
direct payment or transfer thereof to the persons entitled 
to receive or give a discharge for the same, and generally 
may give directions respecting the application or distri- 
bution of the capital or income thereof. 

(4.) This section applies to sales not completed at the 
commencement of this Act, and to sales thereafter made. 

How applica- (P) See definition of incumbrance, s. 2 (vii). Under s. 69, subs. (3) 
tion to Court the application to tlie Court will be by summons; subss. (4), (5), 
™* • and (6) provide for the notices to be given; subs. (7) provides for 

Facilities given costs. This section greatly facilitates sales of encumbered estates, 
for sale of especially when taken in connection with ss. 15, 16, and 25. It applies 

estates. ^ ordinary sales, as well as sales by the Court. Suppose the estate 

for sale to be certain to produce, say, £100,000, but to be subject to 
(1) a jointure of £300 per annum, (2) £20,000 for portions for younger 
children under age, and therefore not yet raisable, (3) a first mortgage 
for £50,000 (all of which will certainly be paid out of the proceeds of 
sale), and (4) a second morte:age for £20,000, which may or may not be 
paid according to the price obtained. Before this Act the owner could 
not himself safely institute any proceeding for a sale ; he might bring an 
action for redemption against the last mortgagee, but was liable to be 
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abfiolntely foreclosed if tbe money was not paid at the day fixed, there S. 5. 

being usually no enlargement of time in a redemption action (Dan. « """""j.-. 
Ch. Pr. 861 y 5th ed.). Even were a person found willing to make the re- other Trans- 
qnired advance the owner could not be certain that tbe first mortgagee actions. 
would consent to produce the deeds or to transfer, he might insist on nu^iZ^ f 
reconveying. Again in an action of foreclosure a mortgagee could only Jncumbranoea 
obtain a sale free from the jointure if the jointress consented to release, ^ ^<^- 
and must necessarily sell without any release of tbe portions and subject 
to depreciatory conditions as to indemnity or as to leaving them a charge. 

Under this section and ss. 15, 16, and 25, the course will be simple. Mode of pro- 
If an advance can be obtained to pay off the mortgages the mortgagee, c^^ii^g to 
assummg his mortgage to be subsequent to the Act, can be required to 
produce the deeds (s. 16). Whether his mortgage is subsequent 
to the Act or not, he can be required to transfer (s. 15). If a 
sale is desired, the owner can bring an action for sale (s. 25), in 
which the only necessary defendant would be the last mortgagee, 
he being the only one not certain to be paid in full, and whom 
it is therefore necessary to bind by the judgment for sale. The sale 
being made, there will be set apart (1) £10,000 and an additional 10 per 
cent., making £11,000 in consols to answer the jointure ; (2) £22,000, 
including the additional 10 per cent-., to answer the portions; and 
(3) £55,000, also including the 10 per cent., to answer the first mort* 
gage, making a total of £88,000. The estate will thereby be cleared 
from all charges except the money due to the second mortgagee, and 
he, if not paid in full, will, as defendant, be bound by the sale. In 
the case of a sale out of Court, the owner can, when the contracts are 
signed, and on the faith of the incoming purchase-money, generally 
procure a temporary advance of the amount required to be paid into 
Court to answer the charges, and thus at once obtain a conveyance or 
vesting order (s. 5, subs. 2). By s. 69, subs. 7, the Court can direct Costs of appH- 
by whom the costs of any application are to be paid. cation. 

By the operation of this section, the jointress and the children Effect of s. 5 
entitled to portions suffer no substantial injury. They have the same ?° "ghu of 
security which the Court considers proper in cases of annuities and 
legacies payable out of personalty, with a further margin of 10 percent. 
The mortgagees suffer no injury. They are always bound to accept 
payment on six months notice. The margin of 10 per cent, and the 
dividends or interest on the sum paid into Court, are ample to provide 
the amount due and costs. The deposit in Court and the security for 
costs which may be required from the plaintiff under s. 25, subs. 3, 
prevent the costs of a sale falling on the defendant mortgagee unless 
he consents. If the deposit and security are not provided, the Court 
can allow the action to proceed to foreclosure in the usual way. 

The Court will take care that so far as possible a mortgagee whose As to notice to 
charge is to be provided for by payment into Court has due notice >'>c'i™brancer. 
(see s. 69 (6) ) before the land is declared under subs. 2. to be freed 
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S. 5 ; S. 6 (1), 

Sales and 
OTHER Trans- 
actions. 

Discharge of 

Ifiaumbranoes 

on Sale. 



As to mort* 
gages for a 
time certain. 



What 

incumbrances 

included. 



from his incumbrance. If he be absent there will generally be an agent 
who receives his interest upon whom notice can be served. Upon 
receipt of notice the mortgagee will have an opportunity of shewing the 
amount due, and whether he has any right of consolidation in respect 
of a mortgage on other property. If a mortgagee cannot be found he 
has no valid reason to complain that some unknown equity or farther 
advance has been disregarded. The purpose of the section is to facilitate 
the sale of incumbered estates, and a sale should not be prevented by 
the mere fact that a mortgagee cannot be found, hence the necessity for 
giving the Court power to act without notice to the incumbrancer. The 
Court will, no doubt, in every case where a mortgagee does not appear, 
require an afiBdavit as to the amount due to him, and negativing any 
other claim than what appears on his security. Where that security 
cannot be produced there may in soire cases be difficulty, but the 
receipt for interest will generally shew what is due. 

Where the mortgage contains an agreement that the money shall 
remain for a fixed period, the Court will probably think there is special 
reason for requiring a larger amount beyond the margin of 10 per cent, 
so as to secure the mortgagee his full interest during the fixed period, 
or give him the proper amount of damages on payment off. 

A capital sum or an annuity payable out of rents and profits or a 
capital sum charged on a reversionary interest are within this section 
(see s. 2 (vii.) ). An annual sum charged on a determinable interest in 
land is also within this section. If a tenant for life of land charge the 
land with an annuity it is not the less, while subsisting, a charge on the 
laud, because the charge determines with his estate. If he charge the 
land with a gross sum it is also a charge on the land, but not in the 
ordinary sense in which a gross sum is said to be a charge. An annual 
sum whether terminable or otherwise charged on land, and a capital sum 
charged on a determinable interest in land, constitute the two cases 
where a capital sum could not be or might not properly be applied out 
of the proceeds of sale in discharge of the incumbrance. In the one 
case the annuitant is entitled to have payment of the annual sum 
continued to him, in the other case, capital money should not be applied 
in payment of the charge to the prejudice of the remainderman. There- 
fore this section provides for the application of dividends only in pay- 
ment. An annual sum is a charge on land, though rents and profits 
only, and not the corpus of the land, can be resorted to for payment. 
A rent-charge recoverable only by distress is clearly a charge on land 
within the ordinary meaning of that term. 



OenercU Words. 

Oeneral Words, 

General words 6. — (1.) A coiiTeyance of land shall be deemed to 
of UnF bTiid! iiiclude and shall by virtue of this Act operate to convey, 
ings, or manor, with the land, all buildings, erections^ fixtures, commons, 
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hedges, ditches, fences, ways, waters, watercourses, s. 8(i), (2), 
liberties, privileges, easements, rights, and advantages (^^_C*)- 
whatsoever, appertaining or reputed to appertain to the Sales and 
land, or any part thereof, or at the time of convey- actions. 
ance demised, occupied, or enjoyed with, or reputed or 
known as part or parcel of or appurtenant to the land or 
any part thereof. 

(2.) A conveyance of land, having houses or other 
buildings thereon, shall be deemed to include and shall 
by virtue of this Act operate to convey, with the land, 
houses, or other buildings, all outhouses, erections, fixtures, 
cellars, areas, courts, courtyards, cisterns, sewers, gutters, 
drains, ways, passages, lights, watercourses, liberties, 
privileges, easements, rights, and advanteiges whatsoever, 
appeHaining or reputed to appertain to the land, houses, 
or other buildings conveyed, or any of them, or any part 
thereof, or at the time of conveyance demised, occupied, 
or enjoyed with, or reputed or known as part or parcel of 
or appurtenant to, the land, houses, or other buildings 
conveyed, or any of them, or any part thereof. 

(3.) A conveyance of a manor shall be deemed to 
include and shall by virtue of this Act operate to convey, 
with the manor, all pastures, feedings, wastes, warrens, 
commons, mines, minerals, quarries, furzes, trees, woods, 
underwoods, coppices, and the ground and soil thereof, 
fishings, fisheries, fowlings, courts leet, courts baron, and 
other courts, view of frankpledge and all that to view of 
frankpledge doth belong, mills, mulctures, customs, tolls, 
duties, reliefs, heriots, fines, sums of money, amercia- 
ments, waifs, estrays, chief-rents, quit-rents, rentscharge, 
rents seek, rents of assize, fee-farm rents, services, 
royalties, jurisdictions, franchises, liberties, privileges, 
easements, profits, advantages, rights, emoluments, and 
hereditaments whatsoever, to the manor appertaining or 
reputed to appertain, or at the time of conveyance de- 
mised, occupied, or enjoyed with the same, or reputed or 
known as part, parcel, or member thereof. 

(4.) This section applies only if and as far as a con- 
trary intention is not expressed in the conveyance, and 
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S. 6 (4), (5), 

Sales aitd 
OTHER Trans- 
actions. 



General Words. 



shall have effect subject to the terms of the conveyance 
and to the provisions therein contained. 

(5.) This section shall not be construed as giving to 
any person a better title to any property, right, or thing 
in this section mentioned than the title which the con- 
veyance gives to him to the land or manor expressed to 
be conveyed, or as conveying to him any property, right, 
or thing in this section mentioned, further or otherwise 
than as the same could have been conveyed to him by 
the conveying parties. 

(6.) This section applies only to conveyances made 
after the commencement of this Act. 



Use of general 
words as to 
land or houses 



Easements used 
or enjoyed with 
but not appur- 
tenant to land. 



General words 
as to manors. 



Mines and 
minerals. 



The object of inserting general words in a conveyance was to prevent 
any question as to whether a particular easement or right would or 
would not pass without those words. In most cases the words might 
be useless ; still in some case they might be required, as for instance, to 
pass reputed rights and easements. As a general rule in case of land 
and houses they merely express what is included in the description, or 
forms part and parcel of the land or houses, and the rights and easements 
appurtenant thereto, i,e, annexed by express or implied grant, and all 
these pass with the land or houses (Gale, 47 ; 88, 5th ed. ; Williams 
On R. P. 328, 12th ed.) But where an easement has become extinct 
by unity of possession of the dominant and servient tenements, a con- 
veyance of land or a house " with all easements therewith used and 
enjoyed," will operate as a grant de novo of the easement which, though 
at one time appurtenant, had been extinguished (Barlow v. BhodeSf 
1 Cr. & M. 448 ; Gale, 48 ; 90, 6th ed. ; Williams on R. P. 329, 
12th ed.) Even where no easement existed before the unity of posses- 
sion, but a right of way was used with one tenement over the other, a 
grant of the first-mentioned tenement, " together with all ways now 
used or enjoyed therewith^ would jiass the right of way {Barkehire v. 
Qrvhh, 18 Ch. D. 616 ; see also WatU v. Kehon^ L. R. 6 Ch. Ap. 166 . 
Kay V. Oxley, L. R. 10 Q. B. 360). A conveyance after 1881 will operate 
in like manner under this Act, without any express general words. 

The general words used in a conveyance of a manor either (1) express 
what is included in the description as parcel of .the manor (see Shep. 
Touch. 92), or (2) they are royal franchises, which if they are appur- 
tenant to the manor pass w^ithout express words, but not otherwise (see 
Morris v. Dimes, 1 Ad. & El. 664). 

Mines and minerals pass under a conveyance of land without being 
expressly mentioned, except in copyhold or customary assurances and 
except in conveyances to railway companies, from which latter they are 
excepted unless expressly mentioned (see 8 & 9 Vict. c. 20, s. 77). 
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They are therefore omitted from the general worda which by this SS. 6, 7 (1). 

section are made applicable to land and houses, bat are included in the 

general words applicable to manors, as they may in some cases have oth^^iulns- 
beoome severed from the manor, and once severed could not be actions. 
reunited to it as they might be to the surface of land. It may be a 
question whether an enfranchisement of copyholds by conveyance of 
the fee simple reserving the minerals would not operate as a severance. 



Oeneral Words. 



Covenants for Title, Covenatusfor 

mie, 

7, — (1.) In a conveyance there shall, in the several Covenants for 
cases in this section mentioned, be deemed to be included^ impHed. * 
and there shall in those several cases, by virtue of this 
Act, be implied, a covenant to the eifect in this section 
stated, by the person or by each person who conveys, as 
far as regards the subject-matter or share of subject- 
matter expressed to be conveyed by him, with the person, 
if one, to whom the conveyance is made, or with the 
persons jointly, if more than one, to whom the convey- 
ance is made as joint tenants, or with each of the persons, 
if more than one, to whom the conveyance is made as 
tenants in common, that is to say : 

This clause should be read in conDection with s. 64, making singular Covenant need 
include plural and plural singular. Sect. 59, subs. 2, and subs. 6 of ^^^ ^*^" . 
this section render it unnecessary to provide expressly that the cove- foj^eirs &c 
nant shall be by the conveying party " for himself, his heirs, executors, 
or administrators," or that it shall be with the ** heirs and assigns " 
of the party to whom the conveyance is made. As regards acts to be 
done under the covenant, when made with two or more, this section 
should be read with s. 60, subs. 2. 

Therefore when ** A. and B. convey as beneficial owners," it Is im- Joint and 
plied that** A. and B." (plural, s. 64) "hereby for themselves, their several cove- 
heirs, Ac." (subs. 6, and s. 59 (2),) " covenant," that is, they give a impuJd. 
joint covenant. When " each of them A. and B. as beneficial owner 
hereby conveys as beneficial owner," it is implied that " each of them 
hereby for himself, his heirs, &c.," (subs. 6, and s. 59 (2)) " covenants," 
that is, each gives a several covenant. Where they convey in both 
modes they give joint and several covenants. Again in the covenant 
for further assurance the words " at the request and cost of the person," 
Ac., where the conveyance is to several, include "persons" (s. 64) 
" and " (s. 60) " the survivors or survivor of them, and the heirs of the 
survivor." . Covenant 

The covenant of a conveying jxirty is implied ** as regards the sub- appiies to enb- 
jcct- matter or share of subject-matter expressed to he conveyed by him.'* tTbe^wnwed 



26 CONVEYANCING AND LAW OP PBOPERTY ACT. 



S. 7 (1). 

Sales and 
OTHER Tbans- 
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Covenants for 
Title, 

By tenant for 
life and 
remaindeiinan. 

By joint 
tenants or 
tenants in 
common. 

Where all 
convey as bene- 
ficial owners. 

Each as bene- 
ficial owner. 



All jointly and 
each sepa- 
rately. 

Each in respect 
of whole. 



Under appoint- 
ment. 



Conveyances 
to uses. 



Conveyance by 
tenant in tail. 



Conveyance 
made by 
several. 



It is not material that he actually has anything to convey, he may be 
made in terms to convey simply for the purpose of giving an implied 
covenant. Therefore, in the case of a conveyance by tenant for life 
and remainderman if they both convey as beneficial owners a covenant 
will bo implied by both as to the whole fee, joint or several or both, 
according to the mode in which they convey. 

So also in a conveyance by tenant for life, and remainderman for life, 
or in tail or in fee, or by joint teuants, or tenants in common, there can 
be implied covenants joint or several or both, as to the entirety or part, 
as may be required. 

The following examples may be useful by way of explanation : — 

(1.) Where all jointly convey the whole as beneficial owners there 
will be implied a joint covenant as to the whole ; 

(2.) Where each conveys as beneficial owner only in respect of a 
share or an estate for his life or a remainder in fee there will be 
implied a several covenant by each as to the share or estate 
which he conveys ; 

(3.) Where all convey jointly and each conveys severally as bene- 
ficial owners and owner in respect of the whole there will be 
implied a joint and several covenant as to the whole ; 

(4.) Where each conveys severally as beneficial owner in respect of 
the whole there will be implied a several covenant as to the 
whole ; 

(5.) Where trustees convey under a power, the covenant of the 
tenant for life is obtained either by his being made to convey 
and confirm, or under subs. (2) by directing the trustees to 
convey ; 

(6.) An appointment under a power by a person *'as beneficial 
owner," " trustee," &c., implies a covenant, the appointment 
being a conveyance : see s. 2 (v) ; 

(7.) Under a conveyance to uses the implied covenant is with the 
grantee to uses, being the person to whom the conveyance 
is made. The covenant with him enures for the benefit of 
the persons in whom the uses are executed as in the case 
of an actual covenant. The implied covenant is in fact an 
actual covenant of the ordinary kind incorporated in the con- 
veyance ; 

(8.) A tenant in tail is by s. 15 of the Fines and Recoveries Act 
emix)wered to dispose of the fee simple. He, in fact, conveys 
the fee under a statutory power, and the whole fee is the sub- 
ject-matter of conveyance. His covenant therefore applies ro 
the whole fee simple. 

Where property is sold by several co-owners they together form one 
owner, an^ it is conceived they ought to covenant jointly and severally 
as to the whole, but the practice on this point is not uniform. 
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The ooveDants in ihh section are applicable to property of all kinds, s. 7 (1), (A.). 

iDcludiog policies of assnranoe, reversionary interests in personal estate, 

choees in action, and personal chattels: see the definition of con- (vra^^^r^^g. 

veyance, s. 2 (v). achons. 

(A.) In a conveyance for valuable consideration, other Covenmufor 
than a mortgage, the following covenant by a person who c^yeni^nts 
conveys and is expressed to convey as beneficial owner applicable to 
(namely) : t ^""^"'^' 

rni -i^ T t'li 1 ^ conveyance 

That, notwithstanding anything by the person who so for value, by 
conveys, or any one through whom he derives title, ^wniw^**^ 
otherwise than by purchase for value, made, done, Right to con- 
executed, or omitted, or knowingly suffered, the ^*y- 
person who so conveys, has, with the concurrence of 
every other person, if any, conveying by his direc- 
tion, full power to convey the subject-matter ex- 
pressed to be conveyed, subject as, if so expressed, 
and in the manner in which, it is expressed to be 
conveyed, and that, notwithstanding anything as 
aforesaid, that subject-matter shall remain to and be 
quietly entered upon, received, and held, occupied, Quiet enjoy- 
enjoyed, and taken, by the person to whom the con- "**^°*' 
veyance is expressed to be made, and any person 
deriving title under him, and the benefit thereof 
shall be received and taken accordingly, without 
any lawful interruption or disturbance by the person 
who so conveys or any person conveying by his 
direction, or rightfully claiming or to claim by, 
through, under, or in trust for the person who so 
conveys, or any person conveying by his direction, 
or by, through, or under any one not being a person 
claiming in respect of an estate or interest subject 
whereto the conveyance is expressly made, through 
whom the person who so conveys derives title, other- 
wise than by purchase for value ; and that, freed Freedom from 
and discharged from, or otherwise by the person who *^®"™^™''<^«« 
so conveys sufficiently indemnified against, all such 
estates, incumbrances, claims, and demands other 
than those subject to which the conveyance is ex- 
pressly made, as either before or after the date of the 
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conveyance have been or shall b# made, occasioned, 
or suffered by that person or by any person con- 
veying by his direction, or by any person rightfully 
claiming by, through, under, or in trust for the 
person who so conveys, or by, through, or under any 
person conveying by his direction, or by, through, or 
under any one through whom the person who so 
conveys derives title, otherwise than by purchase for 
value ; and further, that the person who so conveys, 
and any person conveying by his direction, and 
every other person having or rightfully claiming 
any estate or interest in the subject-matter of con- 
veyance, other than an estate or interest subject 
whereto the conveyance is expressly made, by, 
through, under, or in trust for the person who so 
conveys, or by, through, or under any person con- 
veying by his direction, or by, through, or under 
any one through whom the person who so conveys 
derives title, otherwise than by purchase for value, 
will, from time to time and at all times after the date 
of the conveyance, on the request and at the cost of 
any person to whom the conveyance is expressed 
to be made, or of any person deriving title under 
him, execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of the conveyance to the person to 
whom the conveyance is made, and to those deriving 
title under him, subject as, if so expressed, and in 
the manner in which the conveyance is expressed to 
be made, as by him or them or any of them shall be 
reasonably required : 
(in which coven£uit a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

The meaning of clause A is tbat the actual words of conveyance 
must describe the conveying party as " beneficial owner," or " settlor," 
or otherwise (as intended) : (see the 4th Sch. to the Act, Forms I., 
III., and IV.). It is not sufficient to recite that he is seised in fee, and 
then for him to convey simply. He must be expressed to convey as 
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^beneficial owner," "settlor,** or otherwise as the case may require, s. 7 (1\ (A), 

The object of requiring these special words of description to be used (B). 

is to enable those who do not wish to adopt the Act to frame their sales and 

conveyances, mortgages, &c., in the same form precisely as before the otheb Trans- 

Act. AcnoNS. 

It is not necessary, In order that a conveyance may operate under C(,f,gnatU8 for 
this section, to use the word ^ convey " or '* conveyance." These words Titls, 

include all the operative words *' assign," &c., ordinarily used, see s. 2 (v). Word << con- 
and may be used instead of the word "grant," see s. 49, and the ▼«y"not 
schedules to this Act where " convey " is used to pass a fee simple, ^^ ^' 
and s. 67, which enacts that deeds using expressions to the like effect 
as in the 4th schedule shall be sufficient. Accordingly it is immaterial Any operative 
what word is used ; in a conveyance in fee " grant " may be used ; in a ^^^ ■ufficient. 
conveyance under a power " appoint " may be used ; and in the case of 
personal estate " assign " may be used, all these words being equally 
capable of attracting the covenants in this section. 

The expression " purchase for value '* is not to include a conveyance « Purchase 
in consideration of marriage for the reason that the covenant E, post, by f^*" value." 
a settlor is a limited covenant. Therefore a person deriving title under 
a marriage settlement should covenant as to the acts of the settlor in 
the same manner as he would covenant for the acts of his ancestor if 
he were conveying as heir at law. 

A voluntary conveyance (if it be not a settlement to which covenant Covenants in 
E is made applicable) still requires an express covenant, if any is ▼oluntary 
intended to be given, but in most cases no covenant would be given. ^ 

If A. takes by conveyance on a sale by B., who takes under a settle- How far back 
ment, voluntary or otherwise, made by C, then B. derives title " other- <»v«'>*'*t ex- 
wise than by purchase for value " through C, and in the conveyance by 
B. to A. the implied covenant by B. would extend to the acts of C. 
But A. does not derive title '* otherwise than by purchase for value " 
through B. and consequently not through C, and on a conveyance by 
A. his implied covenant would extend only to his own acts. This 
appears clear if we consider that, assuming the settlement voluntary, G. 
could defeat it by conveyance for value before A.'s purchase but not 
afterwards. The implied covenant therefore extends back only to acts 
from the last conveyance for value not being a settlement. 

(B.) In a conveyance of leasehold property £or valu- On conveyance 
able consideration, other than a mortgage, the following for v*S*a^^by 
further covenant by a person who conveys and is ex- beneficial 
pressed to convey as beneficial owner (namely) : 

That, notwithstanding anything by the person who so Validity of 
conveys, or any one through whom he derives title ^**"* 
otherwise than by purchase for value, made, done, 
executed, or omitted, or knowingly suffered, the 
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lease or grant creating the term or estate for which 
the land is conveyed is, at the time of conveyance, a 
good, valid, and effectual lease or grant of the pro- 
perty conveyed, and is in full force, unforfeited, 
unsurrendered, and in nowise become void or void- 
able, and that, notwithstanding anything as afore- 
said, all the rents reserved by, and all the covenants, 
conditions, and agreements contained in, the lease 
or grant, and on the part of the lessee or grantee 
and the persons deriving title under him to be paid, 
observed, and performed, have been paid, observed, 
and performed up to the time of conveyance : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

The Act does not provide for the covenant of indemnity against rent 
and covenants by a purchaser on the assignment of leaseholds. The 
circumstances differ so much that a general covenant could not easily 
be framed. Moreover the purchaser does not always execute the 
deed. 



On mortgage, 
by beneficial 
owner. 



Right to con- 
vey. 

Quiet enjoy- 
ment. 



(C.) In a conveyance by* way of mortgage, the follow- 
ing covenant by a person who conveys and is expressed 
to convey as beneficial owner (namely) : ^ 

That the person who so conveys, has, with the con- 
currence of every other person, if any, conveying 
by his direction, full power to convey the subject- 
matter expressed to be conveyed by him, subject as, 
if so expressed, and in the manner in which it is 
expressed to be conveyed ; and also that, if default 
is made in payment of the money intended to be 
seeured by the conveyance, or any interest thereon, 
or any part of that money or interest, contrary to 
any provision in the conveyance, it shall be lawful 
for the person to whom the conveyance is expressed 
to be made, and the persons deriving title under 
him, to enter into and upon, or receive, and thence- 
forth quietly hold, occupy, and enjoy or take and 
have, the subject-matter expressed to be conveyed, 
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or any part thereof, without any lawful interruption s. 7 (i), (C), 
or disturbance by the person who so conveys, or any ^ ^' 
person conveying by his direction, or any other Sales and 

^,. ,... ,- OTHEB TrANS- 

person not being a person claiming m respect of an actions. 
estate or interest subject whereto the conveyance — " 
is expressly made ; and that, freed and discharged TUie. 
from, or otherwise by the person who so convevs freedom from 

- •' incamDrance. 

sufficiently indemnified against, all estates, incum- 
brances, claims, and deihands whatever, other than 
those subject whereto the conveyance is expressly 
made; and further, that the person who so conveys Farther assur- 
and every person conveying by his direction, and *"^- 
every person deriving title under any of them, and 
every other person having or rightfully claiming 
any estate or interest in the subject-matter of con- 
veyance, or any part thereof, other than an estate or 
interest subject whereto the conveyance is expressly 
made, will, from time to time and at all times, on the 
request of any person to whom the conveyance is 
expressed to be made, or of any person deriving title 
under him, but, as long as any right of redemption 
exists under the conveyance, at the cost of the person 
so conveying, or of those deriving title under him, 
and afterwards at the cost of the person making the 
request, execute and do all such lawful assurances 
and things for further or more perfectly assuring the 
subject-matter of conveyance and every part thereof 
to the person to whom the conveyance is made, and 
to those deriving title under him, subject as, if so 
expressed, and in the manner in which the convey- 
ance is expressed to be made, as by him or them 
or any of them shall be reasonably required : 
(D.) In a conveyance by way of mortgage of leasehold On mortgage 
property, the following further covenant by a person who ^ b^ficlai' 
conveys and is expressed to convey as beneficial owner owner, 
(namely) : 
That the lease or grant creating the term or estate for validity of 
which the land is held is, at the time of conveyance, ^^^®- 
a good, valid, and efl^ectual lease or grant of the 
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land conveyed and is in fiill force^ nnforfeited, and 
unsurrendered and in nowise become void or void- 
able, and that all the rents reserved by, and all the 
covenants, conditions, and agreements contained in, 
the lease or grant, and on the part of the lessee or 
grtmtee and the persons deriving title under him to 
be paid, observed, and performed, have been paid, 
observed, and performed up to the time of convey- 
ance ; and also that the person so conveying, or the 
persons deriving title under him, will at all times, 
as long as any money remains on the security of the 
conveyance, pay, observe, and perform, or cause to be 
paid, observed, and performed all the rents reserved 
by, and all the covenants, conditions, and agree- 
ments contained in, the lease or grant, and on the 
part of the lessee or grantee and the persons deriving 
title under him to be paid, observed, emd performed, 
and will keep the person to whom the conveyance is 
made, and those deriving title under him, indemni- 
fied against all actions, proceedings, costs, charges, 
damages, claims and demands, if any, to be incurred 
or sustained by him or them by reason of the non- 
payment of such rent or the non-observance or non- 
performance of such covenants, conditions, and 
agreements, or any of them : 
(E.) In a conveyance by way of settlement, the fol- 
lowing covenant by a person who conveys and is ex- 
pressed to convey as settlor (namely) : 

That the person so conveying, and every person de- 
riving title under him by deed or act or operation of 
law in his lifetime subsequent to that conveyance, 
or by testamentary disposition or devolution in law, 
on his death, will, from time to time, and at all 
times, after the date of that conveyance, at the 
request and cost of any person deriving title there- 
under, execute and do all such lawful assurances and 
things for further or more perfectly assuring the 
subject-matter of the conveyanoe to the persons to 
whom the conveyance is made and those deriving 
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title under them/ subject as, if so expressed, and s. 7(1), (£), 
in the manner in which the conyeyance is expressed ^^ 
to be made, as by them or any of them shall be Sales A2n> 

II . r, OTH£B TBAN»» 

reasonably required : actiomb. 

The old practice in settlements was for the settlor to give the Cooefyaud* for 
ordinary yendor's covenants for titl& This can still be done by making Title. 

him convey as beneficial owner instead of as settlor, and so inoor- Oorenants in 
porating covenant A. The old practice is inconvenient If a charge q\^ practice 
be suppressed or accidentally overlooked, the trustees on discovering it as to. 
become bound to sue the settlor. The amount to be recovered might 
be such as to leave him penniless and make proceedings in bankruptcy 
necessary. This cannot be for the benefit of the wife or family, and is 
an obligation which should not be imposed on trustees. There should 
be either no covenant for title, or at most this limited covenant E, 
which binds the settlor to bar an estate tail or execute a valid appoint- 
ment under a power, or do any other like act for confirming the 
settlement, but does not throw on him any obligation to discharge 
incumbrances. 

(F.) In any conyeyancey the following coyenant by On oonrejance 
eyery person who conyeys and is expressed to conyey as ,^rtgawe.*^^ 
trustee or mortgagee, or as personal representatiye of 
a deceased person, or as committee of a lunatic so found 
by inquisition, or under an order of the Court, which 
coyenant shall be deemed to extend to eyery such 
person's own acts only (namely) : 

That the person so conyeying has not executed or Against in- 
done, or knowingly suffered, or been party or priyy *^"" ***" 
to, any deed or thing, whereby or by means whereof 
the subject-matter of the conyeyance, or any part 
thereof, is or may be impeached, charged, affected, 
or incumbered in title, estate, or otherwise, or whereby 
or by means whereof the person who so conyeys is in 
anywise hindered from conveying the subject-matter 
of the conyeyance, or any part thereof, in the manner 
in which it is expressed to be conveyed. 

On a change of trustees the covenant against incumbrances of an Covenant by 
outgoing trustee is now of little importance, any wrongful incumbrance outgoing 
is a breach of trust for which there is a remedy independently of the Jj^J^j *** 
covenant Before the Act 32 & 33 Vict. c. 46, the covenant waa use- 
ful as making the breach of trust a specialty debt having a certain 
priority. 
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(2.) Where in a conveyance it is expressed that by 
direction of a person expressed to direct as beneficial 
owner another person conveys, then, within this section, 
the person giving the direction, whether he conveys and 
is expressed to convey as beneficial owner or not, shall 
be deemed to convey and to be expressed to convey as 
beneficial owner the subject-matter so conveyed by his 
direction ; and a covenant on his part shall be implied 
accordingly. 

Under subs. 1 the coTenant implied on the part of any person con- 
veying relates to what he himself conveys. Under this snhs. the 
covenant implied on the part of the person directing applies to what 
another conveys by his direction. The same resnlt would be attained 
by making him convey by way of confirmation as beneficial owner. 

This snbs. is intended to apply to a case like that of a sale by 
trustees under a power by the direction of the tenant for life : (see 
Preced. II., poit). The old practice was to make the tenant for life 
covenant generally as if he were a vendor seised in fee. Latterly the 
practice has been to confine his covenant to his life estate only (see 
Dart, V. & P. 548, 5th ed. ; 2 Dav. Conv. 261 (o), 4th ed.). If 
desired a ph>vi80 so limiting the covenant can be added (see snbs. 7, 
and Preced. II.,|>osf). 

(3.) Where a wife conveys and is expressed to convey 
as beneficial owner, and the husband also conveys and is 
expressed to convey as beneficial owner, then, within this 
section, the wife shall be deemed to convey and to be 
expressed to convey by direction of the husband as 
beneficial owner ; and, in addition to the covenant implied 
on the part of the wife, there shall also be implied, first, 
a covenant on the part of the husband as the person 
giving that direction, and secondly, a covenant on the 
part of the husband in the same terms as the covenant 
implied on the part of the wife. 

The object of this subs, is to enable covenants on the part of the 
husband to be incorporated where husband and wife convey (see 
Preced. IV., po«Q. 

The wife may convey with consent of the husband, the husband not 
conveying (see Preced. III., pest) Then the covenant is by the wife 
only, to the effect that notwithstanding anything done by her, &c., or 
any one through whom she derives title otherwise than, <&c. But the 
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general practice is for the wife to convey, and the husbmd also to g. 7 /3V (4^ 
convey and to confirm. In that case the wife and the husband should (5). 

each be expressed to convey as beneficial owner, then within this subs, « 
she will be deemed to convey by the direction of her husband as bene- other Traks- 
ficial owner, and the three following covenants will be implied : (1) by actions. 
the wife as beneBcial owner binding her present separate estate which p 7 - 
she is not restrained from anticipating (see Tullett v. Armstrong y Title, 

4 Beav. 323 per M.R. ; Pike v. Fitzgibbon, 17 Ch. D. 454) ; (2) by the 
husband as beneficial owner ; and (3) by the husband in the same 
terms as the covenant implied on the part of the wife, that is in effect, 
that notwithstanding anything done by her or by any one through 
whom she derives title otherwise than &c. 

Where a married woman conveys under a power she and her husband A married 
may in like manner each be expressed to convey as beneficial owner, w^<>™a'i con- 
then the three covenants above mentioned will be implied. The ^ power, 
second of those covenants (being the first of the husband's covenants) 
will not be of importance, but his second covenant corresponds with 
the usual one entered into by him in similar cases independently of 
this Act 

(4.) Where in a conveyance a person conveying is not 
expressed to convey as beneficial owner, or as settlor, or 
as trustee, or as mortgagee, or as personal representative 
of a deceased person, or as committee of a lunatic so 
found by inquisition, or under an order of the Court, or 
by direction of a person as beneficial owner, no covenant 
on the part of the person conveying shall be, by virtue 
of this section, implied in the conveyance. 

This subs, renders it clear that a conveyance can be drawn in the 
old form. Where it is desired not to use the statutory covenants the 
character in which the conveying party conveys should not be stated, 
and covenants can be inserted in express words. 

(5.) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or cus- 
tomary land, but does not include a demise by way of 
lease at a rent, or any customary assurance, other than a 
(leed, conferring the right to admittance to copyhold or 
customary land. 

By s. 2 (v.) *' conveyance "includes a covenant to surrender. The Covenant to 

statutory covenants contained in this section may therefore be incor- f«"en<ler "■/ 

porated in the deed of covenant, but they cannot be incorporated in covenant, 
the surrender. They may also be incorporated in all cases where 

D 2 
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S. 7 (5), (6), customary or copyhold lands can be dealt with as freeholds, for iDstanoe, 
(7), (8) ; S. 8 where they pass by bargain and sale under a power in a will, or by 
(^ deed and admittance, or where an equity is conveyed. 

Sales and 

''Tctio^''"" (6-) The benefit of a covenant implied as aforesaid 

shall be annexed and incident to, and shall go with, the 

7^^. estate or interest of the implied covenantee, and shall be 
capable of being enforced by every person in whom that 
estate or interest is, for the whole or any part thereof, 
from time to time vested. 

Benefit of This subs, makes all covenants implied under this section run with 

iM is in UT^ ^^^ ^^ 80 as to be enforceable by every person interested under the 
section to ran conveyance. It precludes any difficulty as to what covenants do or 
with the land, do not run with the land. An implied covenant under this section 
will therefore be more valuable than the ordinary covenant. 

(7.) A covenant implied as aforesaid may be varied or 
extended by deed, and, as so varied or extended, shall, 
as fSeur as may be, operate in the like manner, and with 
all the like incidents, effects, and consequences, as if such 
variations or extensions were directed in this section to 
be implied. 

Variation of This subs, enables provisions to be inserted modifying the statu- 

sututory ^ry covenant in any agreed manner. As so modified it will be 

be^made. " equivalent in effect for ihe purpose of running with the land and 
otherwise, to the simple statutory covenant The proviso limiting the 
covenants for title by a tenant for life is an example of a variation 
under subs. 7, and is a valid proviso and not repugnant to the covenant 
(see WHliama v. Hathaway^ 6 Ch. D. 544). 

(8.) This section applies only to conveyances made 
After the commencement of this Act. 

Execution of ExecuHoti of PuTcJuue Deed. 

Pxarchaae Deidm 

Rights of pur- 8. — (1.) On a sale, the purchaser shall not be entitled 
ex^ti^. to require that the conveyance to him be executed in his 
presence, or in that of his solicitor as such ; but shall be 
entitled to have, at his own cost, the execution of the 
conveyance attested by some person appointed by him, 
who may, if he thinks fit, be his solicitor. 
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(2.) This section applies only to sales made after the s. 8 (2) ; s. 9 
commencement of this Act. * ^i^ ^^^ ^^^ 

This section preclades the questions raised in Viney v. Chaplin^ Sales and 
4 Drew. 237, 2 D. & J. 468 ; Essex v. Daniel, L. R. 10 C. P. 638 ; and ^^^'^ '^^^ 
Ex parte SwinbankSf 11 Oh. D. 525. 

Production and Safe Custody of Title Deeds. Safe CuOody of 

Title Deeds, 

9. — (1.) Where a person retains possession of docu- Acknowledg- 
ments, and gives to another an acknowledginent in ™«'»* ©^ "8*^* 

'°, ® to production, 

writing of the nght of that other to production of those and undertak- 
documents, and to delivery of copies thereof (in this cuat^"? 
section called an acknowledgment), that acknowledgment documenta. 
shall have effect as in this section provided. 

(2.) An acknowledgment shall bind the documents to 
which it relates in the possession or under the control of 
the person who retains them, and in the possession or 
under the control of every other person having possession 
or control thereof from time to time, but shall bind each 
individual possessor or person as long only as he has 
possession or control thereof ; and every person so having 
possession or control from time to time shall be bound 
specifically to perform the obligations imposed under 
this section by an acknowledgment, unless prevented 
from so doing by fire or other inevitable accident. 

(3.) The obligations imposed under this section by an 
acknowledgment are to be performed from time to time 
at the request in writing of the person to whom an 
acknowledgment is given, or of any person, not being a 
lessee at a rent, having or claiming any estate, interest, 
or right through or under that person, or otherwise 
becoming through or under that person interested in or 
affected by the terms of any document to which the 
acknowledgment relates. 

(4.) The obligations imposed under this section by an 
acknowledgment are — 

(i.) An obligation to produce the documents or any of 
them at all reasonable times for the purpose of 
inspection, and of comparison with abstracts or 
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S, 9 (4), (5), 
(6). 



Sales and 
OTHER Traks- 

ACTIONS. 



Production and 

Safe Custody of 

Title Deeds. 



Legal right to 
production 
assimilated to 
the equitable 
right. 



Effect of 8. 9. 



copies thereof, by the person entitled to request 
production or by any one by hifn authorized in 
writing; and 
(ii.) An obligation to produce the documents or any of 
them at any trial, hearing, or examination in 
any court, or in the execution of any commis- 
sion, or elsewhere in the United Kingdom, on 
any occasion on which production may properly 
be required, for proving or supporting the title 
or claim of the person entitled to request pro- 
duction, or for any other purpose relative to that 
title or claim ; and 
(iii.) An obligation to deliver to the person entitled 
to request the same true copies or extracts, 
attested or unattested, of or from the documents 
or any of them. 
(5.) All costs and expenses of or incidental to the 
specific performance of any obligation imposed under 
this section by an acknowledgment shall be paid by the 
person requesting performance. 

(6.) An acknowledgment shall not confer any right to 
damages for loss or destruction of, or injury to, the 
documents to which it relates, from whatever cause 
arising. 

This section removes certaia difiiculties as to covenants for pro- 
d action running with the land, and makes the legal right to production 
oo-extenslve with the equitable right (as to which, see Dart, ch. ix., 
8. 2, 5th ed.). Also it removes the personal liability of the original 
covenantor after he has parted with the documents, and transfers that 
obligation to each subsequent possessor, but for the period only of his 
possession. This personal liability has sometimes compelled a cove- 
nantor to retain documents after he had ceased to be interested in any 
land affected by them, or else to incur the expense of obtaining, and of 
procuring the covenantee to accept, a substituted covenant, and conse- 
quently to sell subject to special conditions. A person retaining 
documents is now enabled to give (1) an acknowledgment of the right 
to production, and (2), an undertaking for safe custody, together or 
separately. The first, unlike a covenant to the same effect, may safely 
be given by a trustee or mortgagee. 'He can always produce the 
documents while he has possession of them, and he ceases to be liable 
after he has parted with them. He should only give the acknowledg- 
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jDent and not the imdertaking. An ordinary vendor will be liable to s. 9 (6), (7>» 
give both in the absence of special contract. (fi% (d). 

*' Retain " is need in this section in its primary signification of *' to sa.ijb~akd 
keep": see Todd's Johnson, see also Webster. other Tbaks- 

Subs. 6 expressly excludes all liability to damages for loss or achons. 
destmction where an acknowledgment only is given. The liability Production and 
for damages arises only upon an undertaking under subs. U. Safe Cmtcdf of 

7\tle Deeds. 

(7.) Any person claiming to be entitled to the benefit «< Retain." 
of an acknowledgment may apply to the Court for an No liability to 
order directing the production of the documents to which acrn^ej'" 
it relates, or any of them, or the delivery of copies of or n|«nt only 
extracts from those documents or any of them to him, or 
some person on his behalf; and the Court may, if it 
thinks fit, order production, or production and delivery, 
accordingly, and may give directions respecting the 
time, place, terms, and mode of production or delivery, 
and may make such order as it thinks fit respecting the 
costs of the application, or any other matter connected 
with the application. 

(8.) An acknowledgment shall by virtue of this Act 
satisfy any liability to give a covenant for production 
and delivery of copies of or extracts from documents. 

Where by general law, and in the absence of special contract, a Acknowledg- 

person would be bound to give a covenant for production and delivery "«**' subati- 

of copies, subs. 8 enables him to give an acknowledgment in place of ij^biUty to * 

the covenant, but does not compel him to do so. He still has the giye ooTenant 

option of giving a covenant, an option not likely to be exercised, as the ^ produce, 
covenant creates a more onerous liability. 

(9.) Where a person retains possession of documents 
and gives to another an undertaking in writing for safe 
custody thereof, that undertaking shall impose on the 
person giving it, and on every person having possession 
or control of the documents from time to time, but on 
each individual possessor or person as long only as he 
has possession or control thereof, an obligation to keep 
the documents safe, whole, uncancelled, and undefaced, 
unless prevented from so doing by fire or other inevitable 
accident. 

This subs., as compared with the ordinary covenant for production, Liabilitj under 

operates as a relief to the person bound to produce. It makes him underuking is 

on possessor 
only. 
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S. 9 (9X (^0), liable for damages only while the docoments are in his possession. 

(11X(12X(13)» On the other hand, it imposes an additional liability on any person 

^ ^ afterwards acquiring possession of the docom^its, making bim liable 

Sales akd ^^ damages for loss or destruction, a liability not necessarily devolving 

OTHER Trans- on him under the ordinary covenant merely by reason of his receiving 

' the documents from a person who had covenanted for safe custody. 

Production and As to the question of damages, see Hornby v. BcUcham^ 16 Sim. 326, 

Safe Custody of and Brown v. Sewea, 11 Hare, 49. In James v. Rumaey (II Ch. D. 
jfTf fe Jioecf f . 

398) the mortgagor was held entitled to an indemnity, but not to 
Danuiffes for 
lost of deeda, compensation. 

(10.) Any person claiming to be entitled to the benefit 
of such an undertaking may apply to the Court to assess 
damages for any loss, destruction of, or injury to the 
documents or any of them, and the Court may, if it 
thinks fit, direct an inquiry respecting the amount of 
damages, and order pajrment thereof by the person liable, 
and may make such order as it thinks fit respecting the 
costs of the application, or any other matter connected 
with the applicatiofL. 

Application An application to the Court under this subs, or under subs. 7 

under acknow- ghould be by summons : see s. 69 (3). 
ledgment or 

for damages, 

how made. (H.) j^ undertaking for safe custody of documents 

shall by virtue of this Act satisfy any liability to give a 
covenant for safe custody of documents. 

See note to subs. 8. 

(12.) The rights conferred by an acknowledgment or 
an undertaking under this section shall be in addition to 
all such other rights relative to the production, or inspec- 
tion, or the obtaining of copies of documents as are not, 
by virtue of this Act, satisfied by the giving of the 
acknowledgment or undertaking, and shall have effect 
subject to the terms of the acknowledgment or under- 
taking, and to any provisions therein contained. 

(13.) This section applies only if and as far as a 
contrary intention is not expressed in the acknowledg- 
ment or undertaking. 

(14.) This section applies only to an acknowledgment 
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or undertaking giyen, or a liability respecting docmnents s. 9 (14). 
incurred, after the commencement of this Act. salbband 

OTHER TrANB- 

The covenant for production of documents intended to be superseded a ctioh s. 
by this section imposed two obligations, (1) an obligation to produce, Production and 
(2) an obligation to keep safe. The first could be enforced by speciOc ^/« O^tstody of 
performance, but the remedy on the second was damages only. The _, 
old practice was that a trustee selling did not give any covenant, tees should 
Latterly it has been customary for him to give a covenant limited so give under- 
as to bind himself personally while having possession of the documents, ^^^^ff- 
and so as to bind the same, so far as may be, in the hands of other 
persons, " but so as not to create any further liability,** or " so as not 
to create any liability for damages." With this limitation inserted it 
is conceived that the part of the covenant as to safe keeping should 
have been omitted, the limitation of liability being repugnant and 
void (WmiafM v. Hathaway ^ 6 Ch. D. 544); but this does not seem 
always to have been attended to in the precedent books. However 
this may be, the general rule is that a trustee does not covenant except 
for his own acts, and ought not to be asked to guarantee the safety of 
documents which might be lost without his personal neglect, as for 
instance, by his solicitor on a journey, when properly removing them. 
In this view trustees ought only to give an acknowledgment under this 
section and not an undertaking. If they give an undertaking any 
damages incurred could not, it is apprehended, in the absence of special 
provision, be recouped to them out of the part of the trust estate re- 
tained. But on purchase of an estate with deeds bound by an under- 
taking, the liability would be one attached by law to the estate, and in 
a proper case the trustees would be entitled to be recouped any loss. 
The same principle applies to mortgagees. 

The old practice was to take the covenant for production of docu- Acknowledg- 
ments by a separate deed, and not to include it in the conveyance. On ^^} ^^ under- 
subsequent dealings it was kept off the abstract, and no oi^rtnnity inc/ad^m the 
was given for making requisitions as to the documents mentioned in convejanoe. 
the covenant. Having regard to the Act, 22 & 23 Vict. o. 35, s. 24, it 
is conceived that a solicitor cannot now safely omit giving an abstract 
of a document of even date with the conveyance commencing a title. 
And inasmuch as under the G. A., s. 3 (3), when a conveyance becomes 
a root of title any requisition as to prior documents is precluded, 
there is no sufficient reason for having an undertaking by a separate 
doGoment, unless the schedule of documents would make the convey- 
ance inconveniently long, or except for the purpose of enabling it to be 
destroyed when production under it has ceased to be of importance. 

It is advisable that an acknowledgment or undertaking when given stamp on an 
by a separate writing, under hand only, should bear a sixpenny agree- acknowledg- 
ment stamp ; though not a document clearly indnded in the Stamp tak^nff*^ ^^ ^'~ 
Acts, it would probably be held to be in effect an agreement 
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S. 9 (14); S. An aoknowledgment aad undertaking bdng substituted for a cove- 
(10). nant the expense will be borne by the person who would pay for the 

Sales and co^encuit, but, besides the stamp, the expense will in any case be no 
OTHEB Trans- more than the mere cost of making out a schedule of documents. 

ACTIONS. The liability of a person giving an acknowledgment or undertaking 

Production and ^^^^^^'^ when the documents are delivered over, and attaches to the 

Safe Custody of person receiving them. Therefore no indemnity need be taken on deli- 

Tttfe Deeds, ygjy Qygp^ ^^^J ijj ig conceived that they must be properly delivered 

Expense by over, that is to say, to a person having an interest in the property to 

woom vo DO i_ • t .t 1 1 

borne. ^^^ch they relate. 

No indemnity '^^ acknowledgment or undertaking must be given by a person who 
required on ' retains the documents, t.a., who actually has possession of them, 
delivery over. Therefore where, as sometimes happens on a sale of property in mort* 
Section only g^By the mortgagor and mortgagee are required to place themselves 
•oMMtnallv^" ^^^^^ ^^ obligation for production, the obligation by the mortgagee 
having poB- being limited to the period during which he has possessioD, he alone 
Beasion. csji give an acknowledgment The mortgagor does not retain the 

deeds, and his obligation is, not to produce, but to procure production, 
and must be provided for by covenant in the old form. 

Leases. III. — LEASES. 

Rent and bene- 10. — (1.) Bent reserved by a lease, and the benefit of 

fit of lessees . •• ,^ • x'ji.*^ 

covenant* to ©Very coTcnant or provision therein contained, having 
run with reference to the subject-matter thereof, and on the lessees 

part to be observed or performed^ and every condition of 
re-entry and other condition therein contained^ shall be 
annexed and incident to and shall go with the rever- 
sionary estate in the land, or in any part thereof, imme- 
diately expectant on the term granted by the lease, 
notwithstanding severance of that reversionary estate, 
and shall be capable of being recovered, received, 
enforced, and taken advantage of by the person from time 
to time entitled, subject to the term, to the income of 
the whole or any part, as the case may require, of the 
land leased. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

Beneficial This section gives to the *' person entitled to the income," that is, the 

owner as well beneficial owner, as well as the legal revereioner, the right to sue. It 
as legal rover- ^^^ ^.^^ ^ mortgagee the right to sue on the lessee's covenants in a 
to sue. lease made under s. 18 of this Act by the mortgagor, see note to that s. 

As to the cases in which the benefit of covenants by lessees ran with 
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the i-eversion prior to this Act, seo Spenoef's Cfax^ and notes, 1 Smith, g. n. 

L. C. 80 e< aeg. 8th ecL 

Lbabkb. 

U. — (1.) The obligation of a covenant entered into by ^, .. "^ ^^ 
a lessor with reference to the subject-matter of a lease lessors coTe- 
shall, if and as far as the lessor has power to bind the ^u^rt^e'^fon 
reversionary estate immediately expectant on the term 
granted by the lease, be annexed and incident to and 
shall go with that reversionary estate, or the several 
parts thereof, notwithstanding severance of that rever- 
sionary estate, and may be taken advantage of and 
enforced by the person in whom the term is from time to 
time vested by conveyance, devolution in law, or other- 
wise ; andy if and as far as the lessor has power to bind 
the person from time to time entitled to that reversionary 
estate, the obligation aforesaid may be taken advantage 
of and enforced against any person so entitled. 

(2.) This section applies only to leases made after the 
commencement of this Act. 

This section makes legally binding on tjie sncoessors in title of a Lessor's cove- 
person who grants a lease under a power^ all covenants which, as against ^^^ Mwer^ 
the remainderman, the grantor has power to enter into. 

As to the cases in which the obligation of covenants by lessors ran 
with the reversion before this Act, see Speneer^s C<ue^ and notes, 
vbi 8up, As to the obligation of covenants running with the land, 
generally, see note to s. 58, jposL 

This section necessarily does not apply to cases where the covenants 
are not severable in their nature, or are not attributable to particular 
parts of the demised property. 

The two preceding sections effect a considerable extension of the Principle of 
principle of the Act 32 Hen. 8, c 34, whereby the benefit of a cove- 32 Hen. 8, 
nant was annexed to the reversion. In order to be within that Act, ^^^' ^^'wn^ 
the covenant must have been entered into with the legal owner of ing the legal 
the reversion, so that in a lease under a power reserved to the mort- reversioner, 
gagor by the mortgage deed a covenant by the lessee with the mortgagor 
did not run, but was a covenant in gross, the mortgagor not being the 
legal reversioner. Now under s. 10 of this Act wherever there is a 
legal reversion, that is, where a lease is made by means of an ordinary 
power or a statutory power (see s. 18, post), enabling a legal term to 
be carved out of the reversion, the lessee's covenants are annexed to 
and run with the reversion, and are no longer covenants in gross. 

So under s. 11, the covenants of a lessor, who has power to bind the 
reversionary estate, will run with and bind the reversioner, though the 
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SS. 11, 12; S. lessor be tenant for life only, or, as mortgagor, be entitled only to an 
13 (IX (2)* equitable interest. 
£g^gg^ Where a mortgagor, not having power to bind the mortgagee, grants 
a lease, no legal term is created, and there being consequently no rever- 
sion, S8. II and 12 do not apply. If^ however, the mortgagee reoonvey 
to the mortgagor, the lease becomes good by estoppel 
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12. — (1.) Notwithstanding the severance by convey- 
ance, surrender, or otherwise, of the reversionary estate 
in any land comprised in a lease, and notwithstanding 
the avoidance or cesser in any other manner of the term 
granted by a lease as to part only of the land comprised 
therein, every condition or right of re-entry, and every 
other condition, contained in the lease, shall be appor- 
tioned, and shall remain annexed to the severed parts of 
the reversionary estate as severed, and shall be in force 
with respect to the term whereon each severed part is 
reversionary, or the term in any land which has not been 
surrendered, or as to which the term has not been avoided 
or has not otherwise ceased, in like manner as if the land 
comprised in each severed part, or the land as to which 
the term remains subsisting, as the case may be, bad 
alone originally been comprised in the lease. 

(2.) This section applies only to leases made after the 
commencement of this Act 

The 22 & 23 Vict. c. 35, s. 3, provides for the apportionment of con- 
ditions of re-entry where the reversion upon a lease is severed, and the 
rent or other reservation is legally apportioned. This section of the 
present Act provides for the apportionment of every condition in a lease, 
which is in its nature apportionable, and includes the case of the avoid- 
ance or cesser in any manner of the term granted by the lease as to part 
only of the land comprised therein. 

13. — (1.) On a contract to grant a lease for a term of 
years to be derived out of a leasehold interest, with a 
leasehold reversion, the intended lessee shall not have 
the right to call for the title to that reversion. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the contract, and shall have 
effect subject to the terms of the contract and to the 
provisions therein contained. 
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(3.) This section applies only to contracts made after s. 13 (3) ; 
the commencement of this Act. ^ i^iX W 

T VAflfRR- 

This sectioD is supplementary to s. 3 (1), and to the Y. & P. A., 
8. 2 (1). 

The effect of this section, together with s. 2 (1) of the V. & P. A., What title to 
on a contract to grant a lease, is as follows : ^ **k Tf ^^ 

By the V. & P. A., under a contract to grant a lease for a term of ^nj^g or 
years, the intending lessee— leasing. 

(1) Cannot, whether the intending lessor he freeholder or leaseholder, 

call for the title to the freehold, 

(2) But can, if the intending lessor he a leaseholder, call for the lease 

and the suhsequent title thereto. 
By the ahove s. 13 the intending lessee 

(3) Cannot, where the intending lessor holds hy under-lease, call for 

the title of the superior leasehold reversion on such underlease. 

In contradistinction to a freeholder, the leaseholder is still left under 
liahility to shew his own lease and the suhsequent title thereto. This 
is in aooordanoe with the usual practice. The freeholder almost inyari- 
ably bars himself from shewing his own title on granting a lease, but a 
leaseholder does not generally do so. There are obyioua leasons why 
a difference should be made. 

Forfeiture, 

FotftibiM, 

14 — (1.) A right of reentry or forfeiture nnder any Restrictions on 
proviso or stipulation in a lease, for a breach of any *p[i^t 
covenant or condition in the lease, shall not be enforce- forfeiture of 
able, by action or otherwise, unless and until the lessor 
serves on the lessee a notice (a) specifying the particular 
breach complained of and, if the breach is capable of 
remedy, requiring the lessee to remedy the breach, and, 
in any case, requiring the lessee to make compensation 
in money for the breach, and the lessee fails, within 
a reasonable time thereafter, to remedy the breach, if it 
is capable of remedy, and to make reasonable compensa- 
tion in money, to the satisfaction of the lessor, for the 
breach. 

(a) As to service of notice, see s. 67. 

(2.) Where a lessor is proceeding, by action or other- 
wise, to enforce such a right of re-entry or forfeiture, the 
lessee may, in the lessor's action, if any, or in any action 
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S. 14(2), (3). 

Leases. 

Forfeiture, 



What relief 
against forfei- 
ture existed 
before this 
Act. 



How damages 
are to be as- 
certained. 



brought by himself, apply to the Court for relief; and 
the Court may grant or refase relief, as the Court, having 
regard to the proceedings and conduct of the parties 
under the foregoing provisions of this section, and to all 
the other circumstances, thinks fit ; and in case of relief 
may grant it on such terms, if any, as to costs, expenses, 
damages, compensation, penalty, or otherwise, including 
the granting of an injunction to restrain any like breach 
in the future, as the Court, in the circumstances of each 
case, thinks fit. 

Before this Act no relief could have been obtained against forfeiture 
for breach of covenant in a lease, containing the usual proviso for re- 
entry on breach of covenant, except in the case uf a covenant for pay- 
ment of rent or insuring against fire (^HQl v. Barday, 18 Yea. 56 ; 
Bracehridge v. Buckley, 2 Price, 200 ; Nokes v. Otbhon, 3 Drew, 681) ; 
or except in cases of accident or surprise (IltU v. Barclay, 18 Yes. 62) ; 
or under special circumstances enabling a Court of Equity to grant 
relief (Bam/ord v. Creasby, 3 Giff. 676 ; Bargent v. Thomson, 4 Giff. 
473 ; Bughes v. Meirop. B. C, 2 App. Cas. 439). Under 22 & 23 
Yict. c. 35, ss. 4-9, Courts of Equity had power to grant relief in 
certain cases of forfeiture for omission to insure against fire. That 
power was extended to Courts of Common Law by the Common Law 
Procedure Act, 1860 (23 & 24 Yict. c. 126), s. 2. These enactments 
are repealed by this Act (see subs. (7) of this section) ; but by subs. (8) 
the relief against forfeiture for non-payment of rent, which extends to 
an underlessee (Doe v. Byron, 1 Com. B. 623), is left untouched (as to 
this relief at common law see the C. L. P. Act, 1852, 16 & 16 Yict. 
c. 76, 8. 212, and the C. L. P. Act of 1860, 23 & 24 Yict. c. 126, s. 1). 

Subs. 2 will impose on the judges the difficult duty of deciding the 
terms on which relief is to be granted. It would have been well if the 
Act could have given some guide for estimating the penalty to be im- 
posed on the lessee. Where there has been a breach of a covenant to 
insure, but no loss, it is difficult to say what is a proper sum to be paid 
to the landlord. Before the Act the landlord would have recovered 
the whole value of the lease, so that the penalty may be said to 
range from a farthing to that full vnlue. The probability is that 
where no loss has been incurred no damages will be awarded, and the 
only penalty will be costs. 

(3.) For the purposes of this section a lease includes 
an original or deriyative under-lease, also a grant at 
a fee-farm rent, or securing a rent by condition ; and a 
lessee includes an original or derivative under-lessee, and 
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the heirs, executors, administrators, and assigns of a 
lessee, also a grantee under such a grant as aforesaid, his 
heirs and assigns ; and a lessor includes an original or 
derivative under-lessor, and the heirs, ezecutprs, adminis- 
trators, and assigns of a lessor, also a grantor as aforesaid, 
and his heirs and assigns. 

(4.) This section applies, although the proviso or 
stipulation under which the right of re-entry or forfeiture 
accrues is inserted in the lease in pursuance of the direc- 
tions of any Act of Parliament. 

(5.) For the purposes of this section a lease limited to 
continue as long only as the lessee abstains from com- 
mitting a breach of covenant shall be and take effect as 
a lease to continue for any longer term for which it could 
subsist, but determinable by a proviso for re-entry on 
such a breach. 

(6.) This section does not extend — 
(i.) To a covenant or condition against the assigning, 
under-letting, parting with the possession, or 
disposing of the land leased ; or to a condition 
for forfeiture on the bankruptcy (b) of the lessee, 
or on the taking in execution of the lessee's 
interest; or 
(ii.) In case of a mining lease (0), to a covenant or 
condition for allowing the lessor to have access 
to or inspect books, accounts, records, weighing 
machines or other things, or to enter or inspect 
the mine or the workings thereof. 
(7.) The enactments described in Part 1. of the Second 
Schedule to this Act are hereby repealed. 

The repeal by this subs, of s. 8 of 22 & 23 Viot. c. 35, does away 
with the special relief given in respect of insurance to a purchaser of a 
leasehold, and places him in the same position as his vendor in respect 
to relief generally against forfeiture. The Court would scarcely enforce 
a forfeiture against a purchaser without notice, or award damages or 
enforce a penalty against him, and he thus appears practically in as 
good a position in respect to insurance as under the repealed Act. The 
case of Ex parte Chrdy^ 4 De G. J. & S. 477,rendered s. 7 of the same 
Act no longer necessary. 

(8.) This section shall not affect the law relating to 
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Leases. 
Forfeiture, 
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« 

re-entry or forfeiture or relief in case of non-payment of 
rent {d). 

(9.) This section applies to leases made either before 
or after the commencement of this Act; and shall have 
effect notwithstanding any stipulation to the contrary. 



(h) As to the meaning of '* Bankniptcyy^ see s. .2 (xv.) 

(c) As to the meaning of " mining lease,** see s. 2 (xi.) 

Forfeiture, &c, (d) As to forfeiture and relief against forfeiture for non-payment of 

for non-pay- ^cnt, see WoodfaU L. & T. 291-298, 11th ed. 
znent of rent. 
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Mortgagee in 
possession. 



IV. — ^MOBTGAQES. 

The following is a summary of the powers oonferred on mortgagors 

and mortgagees by this Act and made incident to their estates, unless a 

contrary intention is expressed, except as to the first two powers, (i.) 

and (ii.), which apply notwithstanding any stipulation to the contrary. 

A mortgagor 

(i.) May require the mortgagee, not being or not having been in 
possession, to transfer instead of reoonveying, and to assign 
the debt : G. A. s. 15 ; 
(iL) May inspect and take copies of title deeds : s. 16 ; 
(iii.) May redeem one mortgage without redeeming any other : s. 17 ; 
(iv.) May have an order for sale in a redemption action : s. 25 j 
(v.) May when in possession make or agree to make agricultural 
or occupation leases not exceeding twenty-one years, and 
building leases not exceeding ninety-nine years : s. 18 (1) (17). 
' (i.) and (iv.) are retrospective, (ii.) is not ; (iii.) applies where the 
mortgages, or one of them, are or is made after 1881 ; (v.) is not retro- 
spective, except by agreement. 

A mortgagee under a deed made after 1881 
(vi.) May when the mortgage money has become due sell or ooncox 

in selling : ss. 19 (1), 20, 21 ; 
(vii.) May insure : ss. 19 (ii.), 23 ; 

(viii.) May appoint and remove a receiver : ss. 19 QiL), 24 ; 
(ix.) May give receipts for purchase and other moneys and securi- 
ties : s. 22 ; 
(x.) May after his power of sale has become exercisable recover the 
title-deeds, except against persons having prior claims : 
8.21(7); 
(xi.) May, whether the mortgage is before or after 1881, obtain an 
order for sale in action for foreclosure or redemption : s. 25 

(2); 

(xiL) May when in possession exerdse the like powers of leasing or 
agreeing to lease as a mortgagor in possession : see (v.) supra ; 
8. 18 (2), (17); 
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(xiii.) May cut and sell timber : s. 10 (It.). S. 15 (1), (2), 

(xi.) is retrospective, (▼!.) to (x.), and (xiii.) are not ; (xiL) is not (3)> 

retrospective except by agreement. MoMoIaM. 

(xiv.) On the death of a sole mortgagee dying after 1881 the estate 

devolves on his personal representatives^ notwithstanding any I>«volation of 

device in his wUl: 8.30. ^^^^ 

death. 

15. — (1.) Where a mortgagor is entitled to redeem, he Obligation on 
shall, by virtue of this Act, have power to require the transfer 
mortfi:aficee, instead of re-conveyiuff, and on the terms on ''»»^«*^ ^{ 

o o ' J o^ re-conveying. 

which he would be bound to re-convey, to assign the * 

mortgage debt and convey the mortgaged property to 
any third person, as the mortgagor directs; and the 
mortgagee shall, by virtue of this Act, be bound to assign 
and convey accordingly. 

This section includes an equitable as well as a legal mortgage. When transfer 
Though a second mortgage, or any other equitable charge, is discharged °J *° equitable 
by mere payment by the owner of the equity of redemption, and no If^f^ neces- 
re-conveyance is necessary, yet it is not so discharged if paid by another 
person, and if so paid, a transfer can be required under this section of 
an equitable charge as well as of a legal mortgage. 

(2.) This.section does not apply in the case of a mort- 
gagee being or having been in possession. 

The reason for excepting a mortgagee in possession (see Coote, Mortg. Why mort- 
655, 741, 4th ed.), is, that once having taken possession he remains SH^ ^J^ 
liable for all that he might but for his wilful default have received, and J^^^^|* 
also liable in respect of working minerals and other matters, and remains 
liable after transfer for the acts and defaults of the transferee. Though 
the request of the mortgagor to transfer might operate as a release by 
him, the liability to mesne incumbrancers would still continue. A 
second or subsequent mortgagee might go into possession and be ousted 
by a prior mortgagee. Therefore it is necessary to exclude a mortgagee 
who has been in possession. 

(3.) This section applies to mortgages made either 
before or after the commencement of this Act, and shall 
have effect notwithstanding any stipulation to the con- 
trary. 

In applying this and the following sections it must be remembered 

E 
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that mortgagor includes any person deriving title nnder the original 
mortgagor or entitled to redeem : s. 2 (vi.) 

The decisions cancelled by this section are Dunstan v. Patterion^ 
2 Ph. 345, and others referred to in Fisher, Mortg. 1005 (Q, (m), 
2nd ed. ; and Coote, Mortg. 7d5 (m), 4ih ed. 

The mode of enfordng the right given by this section will be (1) by 
an action to redeem, in which the mortgagee will be directed to transfer 
instead of reconveying, and on refusal there ¥n11 be the same remedy as 
on refusal to reconvey ; (2) in case of a sale, by payment of the amount 
of the incumbrance into Court imder s. 5, when on refusal to transfer a 
vesting order can be made under that section. 

The section is retrospective, to which there can be no objection. A 
mortgagee is not injured by having to transfer on receiving his money. 
Refusal can only be for the purpose of extorting something more, but 
for this purpose a mortgagee wo\ild scarcely incur the liability of going 
into possession, so as to protect himself under subs. 2 from transferring. 

16. — (1.) A mortgagor, as long as his right to redeem 
subsists, shall, by virtue of this Act, be entitled from 
time to time, at reasonable times, on his request, and at 
his own cost, and on payment of the mortgagee's costs 
and expenses in this behalf, to inspect and make copies 
or abstracts of or extracts from the documents of title 
relating to the mortgaged property in the custody or 
power of the mortgagee. 

(2.) This section applies only to mortgages made after 
the commencement of this Act, and shall have effect 
notwithstanding any stipulation to the contrary. 

See observations, caitey on s. 5. 
Ctses affected. As to the decisions rendered by this section inapplicable to mortgages 
made after 1881, see Fisher, Mortg. 340, 2nd ed. ; and Goote, Mortg. 
729, 4th ed. 

Befusal to produce deeds may impose great hardship on a mortgagor 
preventing him from obtaining an advance to pay off the mortgage, and 
leaving him powerless to prevent foreclosure. 

17. — (1.) A mortgagor seeking to redeem any one 
mortgage, shall, by virtue of this Act, be entitled to do 
so, without paying any money due under any separate 
mortgage made by him, or by any person through whom 
he claims, on property other than that comprised in the 
mortgage which he seeks to redeem. 



Restriction on 
consolidation 
of mortgages. 
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(2.) This section applies only if and as far as a contrary s. 17 (2\ (3). 
intention is not expressed in the mortgage deeds or one moetoagm. 
of them. 

(3.) This section applies only where the mortgages or 
one of them are or is made after the commencement of 
this Act 

As to the decisioDs affected by this section, see Fisher, Mortg. 678 et Cues affected. 
seq, 2Qd ed. ; Goote, Mortg. ch. 67, 4th ed. 

The words '* seeking to redeem " are general, and apply to the case Equity of 
of a mortgagor or subsequent incumbrancer giving notice to pay off 'f^*j?T*^°" 
as well as to the case of a redemption suit, or of a payment under 
an order in a foreclosure suit. Thus in the absence of agreement to the 
contrary, an equity of redemption arises in the mortgagor free from the 
right to consolidate. He is put in the same position as if he were 
another mortgagor, consequently the surplus proceeds of a sale (s. 21 (3) ) 
under one security cannot be applied to make good the deficiency of 
another security. 

Under this section consolidation of mortgages can only arise by How consolid*- 
ezpress contract. It does not in terms repeal any previously existing ^^^ ^"^7 >^ill 
rule of law, but it confers on the mortgagor a right in opposition to a "^'^ 
previously existing nile, and at the same time permits him to waive there ^rilTbT 
that right by contract. The result, it is conceived, is to substitute no consolida- 
consolidation by contract of the parties in place of consolidation by ^^^^ 
rules of equity, so that where a contract is not effectual the right to 
consolidate does not arise. The contract in effect gives, in certain cases, 
a further charge on other property, and is effectual only where the 
further charge would be effectual. Thus if A. purchase the equity 
of redemption of two estates, each from a different vendor, each estate 
being mortgaged to the same mortgagee, neither vendor was ever in 
a position to give a ftirther charge on the other estate to his mortgagee, 
and there can be no consolidation of the two mortgages. 

The effect of subs. 8 is to reserve to a mortgage made before the 
oonmiencement of the Act its old right in equity to become consoli- 
dated with another mortgage, whatever may be the date of the latter. 
In ordinary cases the mortgagee will be content to rely on the one 
security taken by him as being sufficient, and will not reserve the 
right to consolidate. In special cases, as loans to builders, where it ia 
intended to make numerous advances, the right to consolidate will be 
reserved. Where the contract is for a single loan on specific property, 
there can be no more obligation on the solicitor of the vendor to obtain 
a further charge on other property contingent merely on its becoming 
vested in his client as mortgagee, than to take a charge on all other 
present and future property of the mortgagor. 

E 2 
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Leases, 

18* — (1.) A mortgagor of land while in possession 
shaU, as against every incmnbrancer, have, by virtue of 
this Act, power to make from time to time any such 
lease of the mortgaged land, or any part thereof, as is in 
this section described and authorized. 

(2.) A mortgagee of land while in possession shall, as 
against aU prior incumbrancers, if any, and as against 
the mortgagor, have, by virtue of this Act, power to 
make from time to time any such lease as aforesaid. 

(3.) The leases which this section authorizes are — 

(i.) An agricultural or occupation lease for any term 
not exceeding twenty-one years ; and 

(ii.) A building lease for any term not exceeding 
ninety-nine years. 

See definition of bailding lease, s. 2 (x.) 

A mining lease is not by this section directly anthorized, as it 
involves an abstraction of part of the secority, but it can be authorised 
by agreement (see subs. 14). 

(4.) Every person making a lease under this section 
may execute and do all assurances and things necessary 
or proper in that behalf. 

(5.) Every such lease shall be made to take effect in 
possession not later than twelve months after its date. 

(6.) Every such lease shall reserve the best rent that 
can reasonably be obtained, regard being had to the 
circumstances of the case, but without any fine being 
taken. 

(7.) Every such lease shall contain a covenant by the 
lessee for payment of the rent, and a condition of re-entry 
on the rent not being paid within a time therein specified 
not exceeding thirty days. 

(8.) A counterpart of every such lease shall be executed 
by the lessee and delivered to the lessor, of which execu- 
tion and delivery the execution of the lease by the lessor 
shall, in favour of the lessee and all persons deriving 
title under him, be sufficient evidence. 



MOKTftAGEB. 
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(9.) Every such building lease shall be made in con- 8. 18 (9\ (io% 
sideration of the lessee, or some person by whose direc- ^{J^ ^^^^ 
tion the lease is granted, having erected, or agreeing to 
erect within not more than five years from the date of 
the lease, buildings, new or additional, or having im- *i«w«. 
proved or repaired buildings, or agreeing to improve or 
repair buildings within that time, or having executed, or 
agreeing to execute, within that time, on the land leased, 
an improvement for or in connexion with building 
purposes. 

(10.) In any such building lease a peppercorn rent, or 
a nominal or other rent less than the rent ultimately 
payable, may be made payable for the first five years, or 
any less part of the term. 

The time during whioh a peppercorn rent is payable can be shortened : 
see subs. 13. 

(11.) In case of a lease by the mortgagor, he shall, 
within one month after making the lease, deliver to the 
mortgagee, or, where there are more than one, to the 
mortgagee fijrst in priority, a counterpart of the lease 
duly executed by the lessee ; but the lessee shall not be 
concerned to see that this provision is complied with. 

The penalty for omitting to deliver the counterpart is that the power 
of sale becomes exercisable (see s. 20 (iiL) jpoat) The validity of the 
lease is not affected. 

(12.) A contract to make or accept a lease under this 
section may be enforced by or against every person on 
whom the lease if granted would be binding. 

(13.) This section applies only if and as far as a con- 
trary intention is not expressed by the mortgagor and 
mortgagee in the mortgage deed, or otherwise in writing, 
and shall have effect subject to the terms of the mort- 
gage deed or of any such writing and to the provisions 
therein contained. 

. A contrary intention will be expressed by the mortgagor and mort- 
gagee in the mortgage deed, whether the mortgagee executes or not. 
The mere acceptance by him of the security binds him, as in the 
ordinary case of an agreement not to caU in the principal money for a 
fixed term, or for reduction of interest. 
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(14.) Nothing in this Act shall prevent the mortgage 
deed from reserving to or conferring on the mortgagor or 
MoBTQAGEH, thc mortgagee, or both, any further or other powers of 
leasing or having reference to leasing ; and any further 
or other powers so reserved or conferred shall be exer- 
ciseable, as far as may be, as if they were conferred by 
this Act, and with all the like incidents, effects, and 
consequences, unless a contrary intention is expressed in 
the mortgage deed. 

This subs, enables special provisious to be made as to leasing, and 
leases made in accordance with such provisions will be in the same 
position as leases authorized by ibis section. 

(15.) Nothing in this Act shall be construed to enable 
a mortgagor or mortgagee to make a lease for any longer 
term or on any other conditions than such as could have 
been granted or imposed by the mortgagor, with the 
concurrence of all the incumbrancers, if this Act had not 
been passed. 

(16.) This section applies only in case of a mortgage 
made after the commencement of this Act ; but the pro- 
visions thereof, or any of them, may, by agreement in 
writing made after the commencement of this Act, between 
mortgagor and mortgagee, be applied to a mortgage made 
before the commencement of this Act, so, nevertheless, 
that any such agreement shall not prejudicially affect 
any right or interest of any mortgagee not joining in or 
adopting the agreement. 

The subs, enables the provisions of this section to be applied in case 
of mortgages made before 1881. 

(17.) The provisionB of this section referring to a lease 
shall be construed to extend and apply, as far as circum-* 
stances admit, to any letting, and to an agreement^ 
whether in writing or not, for leasing or letting. 

Subs. 17, extending the provisions of this section to agreements 
whether in writing or not for leasing or letting, must be read in con- 
nection with the Statute of Frauds (29 Gar. 2, c. 3), ss. 1, 2, and 8 A; 9 
Vict. c. 106, s. 3, by the combined o'peration of which enactments a 
lease for three years or less may be in writing or parol, but a lease for 
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more than three years must be by deed : see Woodfall, L. & T. 79, 116, a 18 (17). 

11th ed. 

The effect of the words « so far as circumstances admit," is that ^^^^^^ 
subss. 7 and 8 as to covenant, condition of re-entry, and counterpart, Leases, 
do not apply to a parol agreement, and sabs. 7 as to covenant does not Parol agree- 
apply to an agreement in writing, except that there ought to be the ment. 
nearest approach to a covenant, namely an agreement to pay rent. 

This section removes serious difSculties in granting leases of mort- 
gaged property (see Woodfall, L. & T. 48 et seq. 11th ed.). 

Power is given to the person in possession, whether owner or incum* Effect of leases 
branoer, to grant, or contract to grant (subs. 12), leasee of the kind ^°der this 
specified in subs. 2, conformable to the other provisions of this section. 
These leases will be binding on all other persons interested, and will 
confer a valid l^al term, leaving a legal reversion in the mortgagee. 
The rent and the benefit of the lessee's covenants (see s. 10, ante) 
will become annexed to the actual legal reversion, and thus the owner Right of 
and incumbrancers will be in the same position as if they had all joined reversioner, 
in granting the lease. The actual legal reversioner will have the same 
remedies as to recovery of rent, suing on covenants, and re-entry for 
condition broken, and be in the same position as if he had granted the 
term, and will be entitled to the counterpart under subs. 8 or 11 as 
the case may be. The lessee will also, to the extent of covenants or 
clauses authorized by the mortgage deed to be inserted in the lease (see 
subs. 14), have the same rights against the actual reversioner and 
persons claiming under him as if he had made or joined in making the 
lease (see s. 11, ante) ; but this section taken alone only authorizes the 
simple lease, and does not authorize any covenant or provision imposing 
liability on a mortgagor or mortgagee not a party to the lease. 

If the mortgagor's power to lease given by this section is excluded. Effect of 
then under a lease made by the mortgagor after the mortgage, the roort- ®'<^l^<iing 
gagee has no reversion, the covenants by the lessee are covenants in g/^g) 
gross, and cannot be sued upon by the mortgagee if he forecloses or 
takes possession, nor by a purchaser from him if he sells, unless the 
mortgagor joins in conveying : see Outhbertaon v. Irving, 6 H. & N. 135 ; 
Morton v. Woods, L. B. 3 (}. B. 658, 4 ib. 293. The only remedy of the 
mortgagee when he takes possession is to eject the lessee. This in most 
cases is not desired, and is an inadequate remedy, especially in the case 
of house property, where an essential pert of the value of the reversion 
consists in an available remedy against the tenant on the covenants to 
paint, repair, deliver up in repair, &c In the case of agricultural land 
also, the covenants may be of importance if only to give the right to an 
injunction^ Also if the operation of the Act be excluded, acceptance 
of rent by the mortgagee, or by a purchaser from him will constitute the 
lessee simply tenant from year to year at Common Law, without refer- 
ence to the terms of the lease, unless a special agreement be previously 
made (Woodfall, L. & T. 49, 11th ed.), and in the case of agricultural 
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S. 18 (17), S. 19 land, will l»ing into operation the Agricultural HoldingB Act» which 
W' renders necessary a year's notice, expiring with a year of tenancy. 

There is no objection to the allowance of a peppercorn rent for five 
years on a building lease as depriving the mort^gee of rent for that 
Leages, time* By contract under subs. 13 any less term may be fixed if 
As to nominal desired. Some risk of loss of rent must always be incurred in mort- 
b^ldlne lease 6^®* ^^ building land. The mortgagor may lease to a builder who can 
destroy the land for all purposes except building and fail to complete 
any buildings fit to let. If the lease or agreement be made under this 
section, then, but not otherwiso,'the lessee can be sued and all the usual 
stringent terms of a building agreement can be enforced. K any re- 
striction is to be placed on the power of the mortgagor to lease under 
this section, it should at most extend to prevent him from granting 
leases without the consent in writing of the mortgagee. To exclude 
alt<^ther a power in the mortgagor to lease is certainly not for the 
benefit of a mortgagee, whose security is materially improved by having 
a tenant whom he can sue ; at the same time the tenant is secured in 
the enjoyment of his lease. The mortgagor must generally, to make 
his property available, grant leases of some kind, and it is not ad* 
viaable to compel him to lease as equitable owner only. The power to 
lease should be varied as required to suit each case, and not entirely 
negatived. 



\ 



^;'j£Z^, Sales InmranceiBeceiver: Timber. ' 

Tunber, 

Sale shonld be A conveyance by a mortgagee selling under the following power should, 

expressed to be. ^g jg customary in the case of powers given by deed, expressly refer to 
under this Act. ,, Ji. , . '^ , ^ r *i. r v.* • 

the power. This, however, is only necessary for the purpose of obtam- 

ing the benefit of s. 21 (2), which (following Lord Cranworth*s Act, 
8* 13) only exempts a purchaser from the consequences of an irregu- 
larity when the sale is in professed exercise of the power of sale con- 
ferred by this Act 

Where several mortgagees claim under one mortgage, though in 
distinct sums, it is conceived that all must join in the exercise of the 
power : see 8. 2 (vi.), where ** mortgage money " means money, i.e., 
the whole money secured by the mortgage, and *' mortgagee " (which 
includes the plural) must necessarily have a corresponding meaning ; 
but in mortgages of that kind, and in all other special cases, express 
provision should be made as to who is to exercise the power (see, for 
this purpose, subss. 2 and 3 of this section). 

Powers in- 19* — (1-) A mortgagee, where the mortgage is made 

oHntel^T^/* by deed, shall, by virtue of this Act, have the following 

mortgagee. powers, to the like extent as if they had been in terms 

conferred by the mortgage deed, but not further (namely) : 



Several mort- 
gages for 
separate sums. 
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(i.) A power, when the mortgage money has become 8. 19 (i). 
due, to sell, or to concur with any other person mowqTobb. 

in selling, the mortgaged property, or any part 

thereof, either subject to prior charges, or not, ance/Beoewtr; 
and either together or in lots, by public auction- Timber. 
or by private contract, subject to such conditions 
respecting title, or evidence of title, or other 
matter, as he (the mortgagee) thinks fit, with 
power to vary any contract for sale, and to buy 
in at an auction, or to rescind any contract for 
sale, and to re-sell, without being answerable for 
any loss occasioned thereby ; and 

As to the dntjr of mortgagees where the mortgaged estate is sold Mortgaged 
with other property, see the analogous case of the sale of trust property, f^uk^^^ll 
note to 8. 35, post, property. 

(ii.) A power, at any time after the date of the mort- 
gage deed, to insure and keep insured against 
loss or damage by fire any building, or any 
efiects or property of an insurable nature, 
whether affixed to the freehold or not, being or 
forming part of the mortgaged property, and 
the premiums paid for any such insurance shall 
be a charge on the mortgaged property, in 
addition to the mortgage money, and with the 
same priority, and with interest at the same 
rate, as the mortgage money ; and 

Under tins subs, the mortgagee will bo justified in insuring, unless 
the mortgagor shews by delivering receipt for {aemium, or otherwise, 
that a proper insurance is maintained. • 

(iii.) A power, when the mortgage money has become 
due, to appoint a receiver of the income of the 
mortgaged property, or of any part thereof; and 

(iv.) A power, while the mortgagee is in possession, to 
cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for 
shelter or ornament, or to contract for any such 
cutting and sale, to be completed within any 
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S. 19 (1), (2), 
(3), (4) ; S. 20. 

MORTOAOES. 



Sale; /nnir- 

ance ; Receiver; 
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time not exceeding twelve months from the 
making of the contract. 

The proceeds of the sale of timber will be rents and profits, and 
applied accordingly. 

(2.) The proyisions of this Act relating to the foregoing 
powers, comprised either in this section, or in any subse- 
quent section regulating the exercise of those powers, may 
be varied or extended by the mortgage deed, and, as so 
varied or extended, shall, as far as may be, operate in the 
like manner and with all the like incidents, effects, and 
consequences, as if such variations or extensions were 
contained in this Act. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the mortgage deed, atid 
shall have effect subject to the terms of the mortgage 
deed and to the provisions therein contained. 

(4.) This section applies only where the mortgage 
deed is executed after the commencement of this Act 

This section replaces Part II. of Lord Cranworth's Act, 23 & 24 Yict. 
c. 145, which is repealed (see second schedule to this Act, Fart III.), 
and gives the more complete and extensive powers now usually inserted 
in mortgage deeds. Lord Cranworth's Act only applied to heredita- 
ments. This section applies to "property" generally, which word 
includes all real and personal estate, choses in action, and every right 
or interest which is capable of being mortgaged : see s. 2 (L) 

The mortgage deed may extend or restrict the powers given by the 
Act, and the extended or restricted powers have efifect under subs. 2, 
as if conferred by the Act. 

20. A mortgagee shall not exercise the power of sale 
conferred by this Act unless and until — 

(i.) Notice requiring payment of the mortgage money 
has been served on the mortgagor or one of 
several mortgagors, and default has been made 
in payment of the mortgage money, or of part 
thereof, for three months after suc^ service ;' or 

As to giving notice, see s< 67. 

Where a first mortgage contained a power of sale with a proviso that 
the power should not be exercised without giving notice to the mort- 
gagor or his cMigtiM, the mortgagee having received notice of a second 



MOBTOAOEB. 
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mortgage was held liable in damages to the second mortgagee for not ss. 20, 21. 
giving him notice before selling (Hoole v. Smithy 17 Gh. D, 434), and 
notice to the mortgagor alone was held insufficient, but it was not 
decided whether notice to the second mortgagee alone would have been gaie ; /lutir- 
sufficient. It is conceived that the mortg^or is not entitled to burden once; Beceioer; 
his mortgagee with more than one notice, at least where it is to be j-vnoer, 
given to the mortgagor or his assigns. As '* mortgagor ** includes " any 
person entitled to redeem according to his estate, interest, or right in 
the mortgaged property," the expression ''.one of several mortgagors" 
means, it is conceived, ** one of the severed persons entitled, Ac., accord- 
ing to his estate," dca, and that it is sufficient if notice of sale be given 
to the first subsequent incumbrancer who has given notice of his 
security to the mortgagee who sells. 

Where an immediate power of sale is desired without notice and Mode of 
without the other restrictions in this section, the proper course will be excluding this 
to agree that the mortgagee shall have the power of sale conferred by 
this Act, but without the restrictions on the exercise thereof imposed * 

by this-se«tion. 

" Month " means calendar month : 13 ft 14 Vict c. 21, s. 4. Where Month means 
the months are broken the computation of a calendar month com- calendar 
mences from a given day in one mpnth to the day with the correspond* '^^''^'^* 
ing number in the ensuing month : Frbeman v. Bead^ 11 W. R. 802. 

(ii.) Some interest under the mortgage is in orrear and 

unpaid for two months after becoming due ; or 
(iii.) There has been a breach of some provision oon- 
. . tained in the mortgage deed or in this Act, and 

on the part of the mortgagor, or of some person 
concurring in making the mortgage,, to be ob- 
served or performed, other than and besides a 
covenant for payment of the mortgage money or 
interest thereon. 

Under this subs« the power of sale arises on breach of a provision 
which the mortgagor ought to observe, as for instance, in a mortgage of 
a life interest and policy of assurance, on a breach of the covenant as to ^ 

keeping the policy on foot 

21. — (1.) A mortgagee exercising the power of sale Conveyance, 
conferred by this Act shaU have power, by deed, to |2;^ip*»*<^-»o» 
convey the property sold, for such estate and interest 
therein as is the subject of the mortgage, freed from aU 
estates^ interests, and rights to which the mortgage has 
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s. 21 (1), (2), priority, but subject to all estates, interests, and rights 
MoR^oBB. ^^^^^ ^^^^ priority to the mortgage ; except that, in the 

case of copyhold or customary land, the legal right to 

cm^-'Reo^- admittance shall not pass by a deed under this section, 
!Kmber, unless the deed is suflScient otherwise by law, or is 
sufficient by custom, in that behalf. 

Mode of exer- Under this section the mortgagee will proceed exactly as xmder the 

cising power ordinary power of sale in a deed. He will convey the freeholds and 

of sale. ^g^ ^^^ customary freeholds passing by deed and admittance, and also 

his equity in copyholds by deed. As to copyholds passing by surrender 

and admittance, if he has a surrender he will be admitted and surrender 

to the purchaser. If he has no surrender the legal estate must be 

obtained by vesting order or otherwise as before the Act 

Mere surrender The power of sale given by s. 19 only arises where the mortgi^ is 

gives no power Jy deed. Consequently a mere surrender of copyholds by way of mort- 

hol^ ^^^' S^® confers no power to sell, and it may be a question whether a deed 

containing a mere covenant to surrender would confer the power. In 

order to give the power the deed should contain an express charge 

(which is included in the expression *' mortgage,** see s. 2 (vi.) ), and 

Declaration of also a declaration that the mortgagor holds the copyholds in trust for 

trust by mort- the mortgagee, so as to enable a vesting order to be obtained if required. 

coDvhoWs ° ^ similar declaration of trust of a term in leaseholds should be con- 

. , . tained in a mortgage by demise. 

leaseholds. Under the 15th section of Lord Granworth's Act (23 & 24 Yict. 

Power to con- <^* 1^^) ^^ ^^^s been held that a mortgagee by sub-demise of leaseholds 
vej under Lord could assign the whole of the original term (Hiatt v. E%llma/n^ 19 W. B. 
aS^^^'*^' 694). It would seem to follow that he could defeat a second sub- 
demise or an assignment by way of second mortgage, and that a person 
having by deed a mere charge could convey the legal estate. A power 
of this kind seems not desirable. It might, when exercised, alter the 
priority of a subsequent mortgagee obtainiog the legal estate without 
notice. 

(2.) Where a conveyance is made in professed exercise 
of the power of sale conferred by this Act, the title of 
the purchaser shall not be impeachable on the ground 
that no case had arisen to authorize the sale, or that due 
notice was not given, or that the power was otherwise 
improperly or irregularly exercised; but any person 
damnified by an unauthorized, or improper, or irregular 
exercise of the power shall have his remedy in damages 
against the person exercising the power. 
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This subs, will not protect a purchaser buying with actual know- s. 21 (8), (4), 
ledge that the requisite notice was not gi^en : Parkinson v. Hanbury^ (5), (6), (7). 
1 Dr. & 8m. 143. Mor^oes. 

(3.) The money which is received by the mortgagee, SaU; /nwir- 
arising from the sale, after discharge of prior incuin- ^''^j^gnber!^' 
brances to which the sale is not made subject, if any, or 
after payment into Court under this Act of a sum to 
meet any prior incumbrance, shall be held by him in 
trust to be applied by him, first, in payment of all costs, 
charges, and expenses, properly incurred by him, as 
incident to the sale or any attempted sale, or otherwise ; 
and secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under 
the mortgage ; and the residue of the money so received 
shall be paid to the person entitled to the mortgaged 
property, or authorized to give receipts ioi the proceeds 
of the sale thereof. 

Under this subs, the mortgagee is authorized not merely to discharge Aj to paying 
priOT incumbrances, but. to pay in the sum required under s. 5 to be P^**^ charges, 
paid into Court to answer them. He can then sell free from incum- 
brances. The last words of this subs, include a subsequent incum- ^^^^^ *® . 

'' suDsequent in* 

brancer (s. 22), to whom therefore a mortgagee may pay any surplus, cambrancer. 

The mortgagee must, however, take care that he pays the residue to Ab to payment 
the right person. This is a liability which, as trustee of the residue of snrplus. 
he cannot avoid, but in a doubtful case he can pay the money into 
Court : see Roberts v. Hall, 24 L. J. (Ch.) 471 ; Morg. Ch. Ciders, 66 (6), 
5th ed. 

(4.) The power of sale conferred by this Act may be 
exercised by any person for the time being entitled to 
receive and give a discharge for the mortgage money* 

(5.) The power of sale conferred by this Act shall not 
affect the right of foreclosure. 

(6.) The mortgagee, his executors, administrators, or 
assigns, shall not be answerable for any involuntary loss 
happening in or about the exercise or execution of the 
power of sale conferred by this Act or of any trust con- 
nected therewith. 

(7.) At any time after the power of sale conferred by 
this Act has become exerciseable, the person entitled to 
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s. 21 (7) ; exercise the same may demand and recover from any 

\^ person, other than a person having in the mortgaged 

M0RTOA0E8. property an estate, interest, or right in priority to the 

Sale; insur- mortgage, all the deeds and documents relating to the 

*"^i^r'^' P^P®^y> ^^ *^ *^® *i^® thereto, which a purchaser under 

the power of sale would be entitled to demand and 
recover from him. 
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A mortgagee exercising his power of sale can, under s. 5, pay into 
Court the amount required to answer prior incumbrances. On a sale by 
a second or subsequent mortgagee, being a person entitled to redeem 
(see definition of mortgagor, s. 2, (vi.)), he can, as against a prior mort- 
gagee, under deed subsequent to 1881, obtain production of the title 
deeds so as to shew the title ; and having made the proper payments 
under s. 6, to answer all prior incumbrancers he is entitled under this 
subs, to recover the title deeds from the first mortgagee, who would 
then be a bare trustee of the legal estate. 

22. — (1.) The receipt in writing of a mortgagee shall 
be a sufiScient discharge for any money arising under the 
power of sale conferred by this Act, or for any money or 
securities comprised in his mortgage, or arising there- 
under ; and a person paying or transferring the same to 
the mortgagee shall not be concerned to inquire whether 
any money remains due under the mortgage. 

The receipt of the mortgagee is a complete protection to a hond fide 
purchaser without notice, even though the security should prove to 
have been sadafied (Dicker v. Angerstein^ 3 Gh. D. 600). 

• 

(2.) Money receiyed by a mortgagee under his mort- 
gage or from the proceeds of securities comprised in his 
mortgage shall be applied in like manner as in this Act 
directed respecting money received by him arising from 
a sale under the power of sale conferred by this Act ; but 
with this variation, that the costs, charges, and expenses 
payable shall include the costs, charges, and expenses 
properly incurred of recovering and receiving the money 
or securities, and of conversion of securities into money, 
instead of those incident to sale. 

Mortgagee can This section enables a mortgagee to give a discharge, not only for 

give "<*>P* money arising by sale, but also for money or securities assigned by the 

includ(SfIn his mortgage; for instance, to give a receipt for the surplus on a sale by 
security. 



Mortgagee's 
receipt valid 
though secu- 
rity satisfied. 
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a prior mortgagee, or in case of a mortgnge of a policy or of a revernon- s. 22 (2) ; 
ary interest in stock, to give a receipt for the policy money or for the S* 23* 
stock, and to apply the money in discharge of the debt and costs, and morttoaoes. 
in the case of the stock, to sell the stock for that purpose. _, 

Sale; Inaur^ 

23. — (1.) The amount of an insurance effected by a ^^"^tm^T^* 
mortgagee against loss or damage by fire under the Amount and 
power in that behalf conferred by this Act shall not fPPi*«^^'*o^ 
exceed the amount specified in the mortgage deed, or, money. 
if no amount is therein specified, then shall not exceed 
two third parts of the amount that would be required, 
in case of total destruction, to restore the property 
insured. 

(2.) An insurance shall not, under the power conferred 
by this Act, be effected by a mortgagee in any of the 
following cases (namely) : 

(i.) Where there is a declaration in the mortgage deed 

that no insurance is required : 
(ii.) Where an insurance is kept up by or on behalf of 
the mortgagor in accordance with the mortgage 
deed : 
(iii.) Where the mortgage deed contains no stipula- 
tion respecting insurance, and an insurance is 
kept up by or on behalf of the mortgagor, to 
the amount in which the mortgagee is by this 
Act authorized to insure. 
(3.) All money received on an insurance effected under 
the mortgage deed or imder this Act shall, if the mort- 
gagee so requires, be applied by the mortgagor in making 
good the loss or damage in respect of which the money is 
received. 

(4.) Without prejudice to any obligation to the con- 
trary imposed by law, or by special contract, a mortgagee 
may require that all money received on an insurance be 
applied in or towards discharge of the money due under 
his mortgage. 

Under 14 (}eo. 3, c. 78, s. 83, insoranoe money on houses and build- When insnr- 
ings must at the request of any person interested, or may in cases of J^*^* ""^^a^i*** 
suspicion, be applied in reinstating them : see Ex parte Chrdyy 4 D. J. rciaSSLe 
& S. 477. 
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s. 24 (IX (2), 24. — (1.) A mortgagee entitled to appoint a receiver 
(6)1 (7) ^^^' ^nder the power in that behalf conferred by this Act 

shall not appoint a receiver until he has become entitled 

' to exercise the power of sale conferred by this Act, but 

cmM-'s^Hner' ^^^^ then, by writing under his hand, appoint such person 

Timber. as he thinks fit to be receiver. 
Appointment, (2.) The receiver shall be deemed to be the agent of 

I remuneration, the mortgagor ; and the mortgagor shall be solely respon- 

^t^^"^ ""^ flible for the receiver's a^ts or defaults, unless the mort- 

receiyer. ' 

gage deed otherwise provides. 

(3.) The receiver shall have power to demand and 
recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, in 
the name either of the mortgagor or of the mortgagee, 
to the full extent of the estate or interest which the 
mortgagor could dispose o^ and to give effectual 
receipts, accordingly, for the same. 

Under this subs, the receiver acts subject to the rights of any prior 
mortgagee and to the powers of his receiver (see n. to subs. 8, po8t,) 

(4.) A person paying money to the receiver shall not 
be concerned to inquire whether any case has happened 
to authorize the receiver to act. 

(5.) The receiver may be removed, and a new receiver 
may be appointed, from time to time by the mortgagee 
by writing under his hand. 

(6.) The receiver shall be entitled to retain out of any 
money received by him, for his remuneration, and in 
satisfaction of all costs, charges, and expenses incurred 
by him as receiver, a commission at such rate, not ex- 
ceeding five per centum on the gross amount of all 
money received, as is specified in his appointment, and if 
no rate is so specified, then at the rate of five per centum 
on that gross amount, or at such higher rate as the Court 
thinks fit to allow, on application made by him for that 
purpose. 

(7.) The receiver shall, if so directied in writing by the 
mortgagee, insure and keep insured against loss or 
damage by fire, out of the money received by him, any 
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buildingy effects, or property comprised in the mortgage, S. 24 (7), (8). 
whether affixed to the freehold or not, being of an insur- mobtoa0bb; 

able nature. 

(8.) The receiver shall apply all money received by ance;'jieoeiver; 
him as follows (namely) : TMer. 

(i.) In discharge of all rents, taxes, rates, and out- 
goings whatever affecting the mortgaged pro- 
perty; and 
(ii.) In keeping down all annual sums or other pay- 
ments, and the interest on all principal sums, 
having priority to the mortgage in right whereof 
he is receiver ; and 
(iii.) In payment of his commission, and of the pre* 
miums on fire, life, or other insurances, if any, 
properly payable under the mortgage deed or 
under this Act, and the cost of executing 
necessary or proper repairs directed in writing 
by the mortgagee ; and 
(iv.) In payment of the interest accruing due in 
respect of any principal money due under the 
mortgage ; 
and shall pay the residue of the money received by him 
to the person who, but for the possession of the receiver, 
would have been entitled to receive the income of the 
mortgaged property, or who is' othisrwise entitled to that 
property. 

The power to appoint a receiver is by s. 19 given to the mortgagee to the Porition of a 
like extent as if in terms conferred by the mortgage deed. The receiver of receiver, 
a second or subsequent mortgagee will therefore (see subs. 3 of this s.) 
be liable to be superseded by the receiver of a prior mortgagee when 
appointed, but the receiver for the time being, whether under a first or 
any subsequent mortgage, will, it is conceived, have under subss. 3 
and 4 power to recover and give a legal discharge for rent. To prove Power to 
that the person appointing the recdver is actually a mortgagee, the ^ppoii^t, how 
mortgage deed must be produced. Where it is desired to avoid this, a P"^^^ 
counterpart of the mortgage may be taken. As mortgage deeds will 
in future be short, the cost of a counterpart mH. be much less than 
that of the old receivership deed. , 

Any necessary or proper repairs which a mortgagee could not himself Repairs by 
make, unless expressly authorizedi without incurring the liability of a recei?er. 
mortgagee in possession, may be made by the receiver, if directed in 
writing by the mortgagee under subs. 8 (iii). 

P 
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S.25. 

Action respecting Mortgage. 

25.— (1.) Any person entitled to redeem mortgaged 

i^:^' property may have a judgment or order for sale instead 

Sale of mort- of for redemption in an action brought by him either 

to a^ion^for*^ for redemption alone, or for sale alone, or for sale or 

foreclosure, &c redemption, in the alternative. 

(2.) In any action, whether for foreclosure, or for 
redemption, or for sale, or for the raising and payment 
in any manner of mortgage money, the Court, on the 
request of the mortgagee, or of any person interested 
eitiier in the mortgage money or in the right of re- 
demption, and notwithstanding the dissent of any other 
person, and notwithstanding that the mortgagee or any 
person so interested does not appear in the action, and 
without allowing any time for redemption or for payment 
of any mortgage money, may, if it thinks fit, direct a 
sale of the mortgaged property, on such terms as it 
thinks fit, including, if it thinks fit, the deposit in 
Court of a reasonable sum fixed by the Court, to meet 
the expenses of sale and to secure performance of the 
terms. 

For an order under this subs., see Weston v. DavicUon^ W. N. 1882, 
p. 28. 

(3.) But, in an action brought by a person interested 
in the right of redemption and seeking a sale, the Court 
may, on the application of any defendant, direct the 
plaintiff to give such security for costs as the Court 
thinks fit, and may give the conduct of the sale to any 
defendant, and may giye such directions as it thinks fit 
respecting the costs of the defendants or any of them. 

(4.) In any case within this section the Court may, if 
it thinks fit, direct a sale without previously determining 
the priorities of incumbrancers. 

(5.) This section applies to actions brought either 
before or after the commencement of this Act 

(6.) The enactment described in Part II. of the Second 
15 k 16 Vict. Schedule to this Act is hereby repealed, 
c. 86, 8. 48. ^Y^j fj^jg section does not extend to Ireland. 
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As to this section, see olwervations on s. 5, ante, SS. 25, 26 
The resnlt of decisions (see Morgan's Chancery Acts, 196, 197, 5th (1M^> 

ed.) was to give a very limited operation to the 48th section of 15 & 16 Hobtoages. 

Yict c. 86, now repealed (see second schedule. Part II.), and replaced 

by this section. ^""^^"^^^J' 

An order for sale may be made under this section notwithstanding a ^ ^"^ 
judgment nisi for foreclosure has been given ( Union Bank of London v. ^ jadcrment 
Jnfframf W. N. 1882, p. 10), but not, of course, after foreclosure for sale, 
absolute. Sale notwith- 

An order for sale need no longer direct the sale to be made, as has Jtanding n»i 
been the practice before this Act (see Seton on Decrees, pp. 1396, 802, r «h 

4th ed.), subject to the incumbrances of such of the incumbrancers under Act. 
as do not consent (see the suggested minutes of judgment, |)08<.) The 
sum to meet their charges will be paid into Court under s. 5, and any 
whose charges caonot be so provided for must be made parties. 

The owner of, or any incumbrancer on, an incumbered estate can 
under this section bring an action for sale and application of the pro- 
ceeds (see note to s. 5, ante), but before commencing an action for 
redemption or sale he should be certain that he can provide the requisite 
deposit or aecurity for costs, otherwise he may find himself foreclofied. 

If the mortgagee asks for a sale under this section, the course of pro- Coarse where 
ceediog will be much the same as before the Act in a similar case. If Mie asked by 
the mortgagor asks for a sale instead of being foreclosed as defendant, or S^^^P** 
bound to redeem as plaintiff, the course of proceeding is new, and must mortgagor, 
be settled. It is presumed that a sum to pay expenses of sale will be 
required to bo deposited or secured by the mortgagor, and probably also 
where the mortgagor is plaintiff, a sum to pay the mortgagee's costs of 
the action. Either the conduct of the sale should be given to the 
mortgagee or the reserve price should not, unless he consents, be fixed 
at a sum less than sufficient to pay his iirincipal, interest, and costs. 
If this price is not reached, he should at once be entitled to foreclosure. 
He is clearly entitled to the estate, instead of his debt, if the estate 
will not produce more. Another course would be to give the conduct 
of the sale to the mortgagor, where he is plaintiff, with leave for the 
mortgagee to bid. The mortgagee can thus acquire the estate in place 
of all or part of his debt : see the suggested minutes of judgment, post, 

V. — Statutory Mortgage. statutory 

26.— (1.) A mortgage of freehold or leasehold land Mortgage. 
may be made by a deed expressed to be made by way of ^orm of 
statutory mortgage, being in the form given in Part I. mortgage in 
of the Third Schedule to this Act, with such variations •c*i«iuie. 
and additions, if any, as circumstances may require, and 
the provisions of this section shall apply thereto. 

(2.) There shall be deemed to be included, and there 

P 2 
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S. 26 (2) ; S. 27 
(1), (2). 
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shall by virtue of this Act be implied, in the mortgage 
deed — 

First, a covenant with the mortgagee by the person 
expressed therein to convey as mortgagor to the effect 
following (namely) : 

That the mortgagor will, on the stated day, pay to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated rate, and will 
thereafter, if and as long as the mortgage money or 
any part thereof remains unpaid, pay to the mort- 
gagee interest thereon, or on the unpaid part thereof, 
at the stated rate, by equal half-yearly payments, 
the first thereof to be made at the end of six calendar 
months from the day. stated for payment of the 
mortgage money. 
Secondly, a proviso to the effect following (namely) : 
That if the mortgagor, on the stated day, pays to the 
mortgagee the stated mortgage money, with interest 
thereon in the meantime, at the stated rate, the 
mortgagee at any time thereafter, at the request and 
cost of the mortgagor, shall re-convey the mortgaged 
property to the mortgagor, or as he shall direct. 
27. — (1.). A transfer of a statutory mortgage may be 
made by a deed expressed to be made by way of statutory 
transfer of mortgage, being in such one of the three forms 
(A.) and (B.) and (C.) given in Part II. of the Third 
Schedule to this Act as may be appropriate to the case, 
with such variations and additions, if any, as circum- 
stances may require, and the provisions of this section 
shall apply thereto. 

(2.) In whichever of those three forms the deed of 
transfer is made, it shall have effect as follows (namely) : 
(i.) There shall become vested in the person to whom 
the benefit of the mortgage is expressed to be transferred, 
who, with his executors, administrators and assigns, is 
hereafter in this section designated the transferee, the 
right to demand, sue for, recover, and give receipts for 
the mortgage money, or the unpaid part thereof, and the 
interest then due, if any, and thenceforth to become due 
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thereon, and the benefit of all Becurities for the same, s. 27 (2), ox 
and the benefit of and the right to sue on all covenants Wj_^28. 
with the mortgagee, and the right to exercise all powers Statutory 

o , , , MOBTGAQE. 

01 the mortgagee : 

(ii.) All the estate and interest, subject to redemption, 
of the mortgagee in the mortgaged land sBall rest in the 
transferee, subject to redemption. 

(3.) If the deed of transfer is made in the form (B.), 

•there shall also be deemed to be included, and there 

shall by virtue of this Act be implied therein, a covenant 

with the transferee by the person expressed to join 

therein as covenantor to the effect following (namely) : 

That the covenantor will, on the next of the days by 

the mortgage deed fixed for payment of interest, 

pay to the transferee the stated mortgage money, 

or so much thereof as then remains unpaid, with 

interest thereon, or on the unpaid part thereof, in 

the meantime, at the rate stated in the mortgage 

deed ; and will thereafter, as long as the mortgage 

money, or any part thereof, remains unpaid, pay to 

the transferee interest on that sum, or the unpaid 

part thereof, at the same rate, on the successive days 

by the mortgage deed fixed for payment of interest. 

(4.) If the deed of transfer is made in the form (C), 

it shall, by virtue of this Act, operate not only as a 

statutory transfer of mortgage, but also as a statutory 

mortgage, and the provisions of this section shall have 

effect in relation thereto, accordingly ; but it shall not 

be liable to any increased stamp duty by reason only of 

its being designated a mortgage. 

A transfer of a mortgage, although further security is given, is 6nly 
chargeable with duty as a transfer (33 & 34 Yict. c. 97, s. 109 ; Wale 
T. Commiuionera of Inland Bev^ 4 Ex. D. 270). 

28. In a deed of statutory mortgage, or of statutory implied 
transfer of mortgage, where more persons than one are ^°™*n^' 
expressed to convey as mortgagors, or to join as cove- seyerai. 
nantors, the implied covenant on their part shall be 
deemed to be a joint and several covenant by them ; 
and where there are more mortgagees or more trans- 
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ferees than one, the implied covenant with them shall 
be deemed to be a covenant with them jointly, unless 
the amount secured is expressed to be secured to them in 
shares or distinct sums, in which latter case the implied 
covenant with them shall be deemed to be a covenant 
with each severally in respect to the share or distinct 
sum secured to him. 

29. A re-conveyance of a statutory mortgage may be 
made by a deed expressed to be made by way of statutory 
re-conveyance of mortgage, being in the form given in 
Fart III. of the Third Schedule to this Act, with such 
variations and additions, if any, as circumstances may 
require. 

The object of ss. 26-29 is to enable mortgages, transfers of mortgage, 
and reoonyeyances to be made in very short forms. The forms are 
given in the third schedule, and will probably be only used in quite 
simple cases, and for loans on small properties. 

VI. — Trust and Mortgage Estates on Death. 

80. — (1.) Where an estate or interest of inheritance, 
or limited to the heir as special occupant, in any tene- 
ments or hereditaments, corporeal or incorporeal, is vested 
on any trust, or by way of mortgage, in any person solely, 
the same shall, on his death, notwithstanding any testa- 
mentary disposition, devolve to and become vested in his 
personal representatives or representative from time to 
time, in like manner as if the same were a chattel real 
vesting in them or him; and accordingly all the like 
powers, for one only of several joint personal represen- 
tatives, as well as for a single personal representative, 
and for all the personal representatives together, to 
dispose of and otherwise deal with the same, shall belong 
to the deceased's personal representatives or represen- 
tative from time to time, with all the like incidents, 
but subject to all the like rights, equities, and obliga- 
tions, as if the same were a chattel real vesting in them 
or him ; and, for the purposes of this section, the per- 
sonal representatives, for the time being, of the deceased. 
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shall be deemed in law his heirs and assigns, within s. so (i\ (2), 
the meaning of all trusts and powers. ^^^' 

(2.) Section four of the Vendor and Purchaser Act, Trust and 

1874, and section forty-eight of the Land Transfer Act, estates on 

1875, are hereby repealed. Death. 
(3.) This section, including the repeals therein, applies g^ ^ gg y.^^^ 

only in cases of death after the commencement of this c- 78. 

. : 38 & 39 Vict. 

Act. c. 87. 

This section includes copyholds which are *' an estate or interest of Copyholds 
inheritance " in ** tenements," and operates to constitute the executor included, 
or administrator devisee of trust and mortgage estates. Whether as 
to any particular land ho is such devisee will be shewn in the same 
manner as if there were an actual devise. 

The word *^ hereditaments " includes, more clearly than the wcffd Also a persona! 
" land," a personal inheritance, as an *annuity to one " and his heirs.*' inheritance. 
(See Co. Lit 2 a, 20 a ; Stafford v. Buckley, 2 Ves. Sen. 170; ffotder- 
nesse v. Carmarthen, 1 Brown, C. G. 377.) Such annuities are some- 
times granted by corporations (Manchester, for instance) charged on 
the borough fond. 

No question as to assent by an executor arises under this section. No question as 
He is put in the position of devisee, and cannot properly convey a trust *o,*Ment 
estate except to a duly appointed trustee ; nor does an executor generally 
assent to a bequest of leaseholds held in trust, as he only assigns them 
to a duly appointed trustee ; nor to a bequest of leaseholds in mortgage, 
as he retains the legal estate in order to get in and receive the money. 

The constitution of the pjersonal representative to be trustee of course Heir excluded 
excludes the heir from being trustee, just as a devise would exclude ^ trustee, 
him. 

It will now be unnecessary, and also useless, to make any devise of Devise of trust 
trust or mortgage estates. Their devolution is assimilated in all respects ^^^^ ^^ 
to the devolution of a term of years, which must pass to the personal ^^^^ proper 
representative. Notwithstanding any devise, the personal representa- 
tive is the person to convey, and is in all cases the " heir " and ** assign " 
for the purpose of exercising all trusts and powers. 

On the death of a personal representative a new representative must Title to free- 
he constituted just as in case of personalty. Then if the executor of -hold trust 
a trustee die and there is no executor to his estate, letters of adminis- 7!^!^ ^^ " 
tration must be taken out to the trustee. The title to a freehold trust 
estate will in fact be made exactly in the same way if it had been a 
term of years held in trust. 

Though a trust estate now passes to the personal representative it Trust estate 
must still be conveyed to the trustees " and their heirs," or " in fee ?"?M^^^^ ^ 
simple** (see s. 51), in order to give them the fee simple. u heirs," &c 

•This section renders obsolete, as regards persons dying after 1881, Cases affected. 



trustees. 
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SS 80, 31. all the decisions as to what words pass trust and mortgage estates, 

and as to whether the trusteeship passes to the devisees of trust estates, 

MoBTOAOE discussed in 1 Jarm. Wills, p. 709 et seq, 4th ed. If a testator wishes 

Estates ok that his trust estates should go to particular persons, he can appoint 

Death . them executors for that special purpose : see Wms. Exors. 387, 8th ed. 
As to the sect, of the Land Transfer Act, 1875, repealed by this 
sect., see note to Y. & P. A. s. 6, ante. 

trubttees and VII. — ^Trustees and Executors. 

EXECUTOBS. 

The following is a summary of the powers conferred on trustees by 

the 0. A., and the provisions relating to trustees and trust estates con-< 
tained in that Act and the Y. & P. A. 

Powers of Trustees 

(i.) May under a trust or power of sale, sell, or concur in selling, by 

auction or private contract, together or in lots, &c. : C. A. s. 35 ; 

(ii.) l£ay as vendors or purchasers adopt the conditions implied in 

the C. A. (see s. 66 of that Act), or in s. 2 of the Y. & P. A. 

(see 8. 3 of that Act) ; 

(liL) May give receipts : C. A. s. 36 ; 

(ill.) is retrospective, (i.) and (ii.) are not, and apply so far as a 
contrary intention is not expressed in the instrument of tnist. 

(iv.) May manage land of an infant, but in case of a female only 
while she is unmamed, apply income thereof for maintenance 
education, or benefit, and accumulate surplus : C. A. s. 42 ; 
(v.) May apply in like manner the income of any property in which 
any infant is interested : C. A. s. 43 ; 
(iv.) and (v.) apply only so far as a contrary intention is not expressed 
in the instrument under which the infant's interest arises; (v.) is 
retrospective, (iv.) is not. 

(vL) Trustees or an executor (but not an administrator), may com- 
pound and compromise, and an executor may pay or allow 
any debt or claim : C. A. s. 37 ; 
(vii.) Powers or trusts given to executors or trustees are exercisable 

by the survivors or survivor : 0. A. s. 38. 
(vi.) Is retrospective, (vii.) is not j (vL) in regard to^trusteip, and 
(vii.) in regard to executors or trustees, apply only if a contrary inten- 
tion is not expressed in the instrument of trust. 

(viiL) A married woman being a bare trustee of freeholds or copy- 
holds may convey or surrender them as a feme sole : 
Y. & P. A. s. 6. 
The C. A. contains also provisions : 
(ix.) For the appointment of new trustees with power to increase 
the number but without any obligation to appoint more 
than one where only one was originally appointed or to fill 
up the original number where more than two were origi- 
nally appointed : s. 31. 



T"'"^ 
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(z.) For the retirement of a trostee without appointing a sncceasor : gs. 30, 31 (IX 

B. 32 ; 

(xi.) For giving trustees appointed by the Court the powers of ^^^^^ 

original trustees : s. 33; 

(xiL) For Testing the trust property on the app(nntment of a new 
trustee, or the retirement of a trustee under (z.) : s. 34, 
with the exceptions mentioned in subs. 3 ; 
(ziii.) For the devolution of the trust estate on the personal represen- 
tatives of a sole trustee dying after 1881, notwithstanding 
his will : s. 30 ; 
(ix.) to (xL) are retrospective ; (xii.) applies only to deeds appoint* 
ing new trustees or authorizing retirement under s. 32, executed after 
1881 ; (xiii.) is not retrospective. 

Petitions for the appointment of new trustees ought not to be pre- where peti- 
sented where the power given by the following section can be exercised : tions now 
In re Gibbon's Trusts, W. N. 1882, p. 12. nnnecewary. 

31* — (1.) Where a trostee, either original or snbsti- Appointment 
tutedy and whether appointed by a Court or otherwise, is yesSngof trust 
dead, or remains out of the United Kingdom for more property, &c. 
than twelve months, or desires to be discharged &om the 
trusts or powers reposed in or conferred on him, or refuses 
or is unfit to act therein, or is incapable of acting therein, 
then the person or persons nominated for this purpose by 
the instrument, if any, creating the trust, or if there is no 
such person, or no such person able and willing to act, 
then the surviving or continuing trustees or trustee for 
the time being, or the personal representatives of the last 
surviving or continuing trustee, may, by writing, appoint 
another person or other persons to be a trustee or trustees 
in the place of the trustee dead, remaining out of the 
United Kingdom, desiring to be discharged, refosing or 
b^ng unfit, or being incapable, as aforesaid. 

This section includes the case of disclaimer. After disclaimer, which A disclaimiDg 
relates back, the person disclaiming is considered as never having been ^^>^fo is a 
a trustee, but up to the time of disclaimer the trust estate remains trorteef 
vested in him, otherwise there would be nothing to disclaim. The 
estate being vested in him on trust at the moment of disclaimer, he 
necessarily is then a trustee, and is a trustee who refuses. The estate 
passes to him without any express assent, but subject to the right of 
dissenting : see Lewin, 176, 6th ed. ; 8mUh y. Wheder, 1 Vent. 128 ; 
Siggers v. Evans, 5 Ell. & B1. 367, 382. In lyAdhemar v. Bertrand, 
35 Beav. 19, it was assumed that a disclaiming trustee was included in 
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S. 31 (1), (2), ^ words *' trustee who shall refuse to act" under Lord Cmnworth's 

(3), (4), (5). Act, 8. 27 ; see also Lewin, 541, 6th ed. A bankrupt trustee is a 

Truotem and ^"^^^^ ^°fi^ to act : Be Barker's Trusts, 1 Oh. D. 43. He is bound to 

Executors, retire if requested, and may be removed under s. 117 of the Bankruptcy 

Act, 1869 : Be Adam^ Trust, 12 Ch. D. 634 ; and a new trustee may 

Sjfita^*^^ " ^ appointed in his place under this section : Be Gibbons' Trust, W. N. 

'^^^ 1882, p. 12. 

Where power If the power to appoint new trustees given by a settlement does not 

does not extend extend to all the cases provided for by this section, if for instance it 
to all cases , , , , . i. .i tt . i t*-. , - 

provided for by ^^^ ^^^ ^PPv where a trustee remams out of the United Kingdom for 

this s. more than twelve months, then in the omitted cases there is not any 

''person or persons nominated for the purpose by the instrument 
creating the trust," and the appointment should be made under this 
section by the surviving or continuing trustees. This holds good 
whether the settlement be made before or after the commencement of 
this Act. In settlements made since Lord Cranworth's Act, the form 
of the power will generally be '' that A. B. shall have power to appoint 
new trustees " without specifying in what cases. Under this form, the 
power being unlimited, A. B. will be the " peiten nominated for the 
purpose " within the meaning of this section. 

(2.) On an appointment of a new trustee, the number 
of trustees may be increased. 

This subs, is applicable to the appointment of more than one new 
trustee, as singular imports the plural, see n. to s. 60, post, 

(3.) On an appointment of a new trustee, it shall not 
be obligatory to appoint more than one new trustee, 
where only one trustee was originally appointed, or to fill 
up the original number of trustees, where more than two 
trustees were originally appointed; but, except where 
only one trustee was originally appointed, a trustee shall 
not be discharged under this section from his trust unless 
there will be at least two trustees to perform the trust. 

(4.) On an appointment of a new trustee any assurance 
or thing requisite for vesting the trust property, or any 
part thereof, jointly in the persons who are the trustees, 
shall be executed or done. 

This subs, must be read in connection with s. 34 (1), post, rendering 
a conveyance of the trust property unnecessary on the appointment of a 
new trustee, except in cases within subs. 3 of that s. 

(5.) Every new trustee so appointed, as well before as 
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after all the trust property becomes by law, or by assnr- s. si (5), (6), 
ance, or otherwise, vested in him, shall have the same 32^1). ' 
powers, authorities, and« discretions, and may in all 

, . •i^i.vji ••n 'xj Tbustebb and 

respects act, as if he had been ongmally appointed « Executors. 
trustee by the instrument, if any, creating the trust. 

(6.) The provisions of this section relatiye to a trustee 
who is dead include the case of a person nominated 
trustee in a will but dying before the testator ; and those 
relative to a continuing trustee include a refusing or 
retiring trustee, if willing to act in the execution of the 
provisions of this section. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if any, 
creating the trust, and shall have effect subject to the 
terms of that instrument and to any provisions therein 
contained. 

Where under an ixutrument, whether dated before this Act or anbee- whether 

quently, a limited power to appoint a new trostees is given to a speci- omission of 

fied penon, say, in case only of a trustee refusing, it is conceived that P^^<^^^^ 

the power given to the surviving or continuing trustee by subs. (1) contrary 

applies to all the other cases there mentioned, and that the omission intention, 
to provide for all those cases is not sufficient to shew a contrary 
intention within this subs. 

(8.) This section applies to trusts created either before 
or after the commencement of this Act. 

This and the subsequent sections included in Part YII. of this Act 
replace Part IIL of Lord Cranworth's Act, which is repealed (see second 
schedule, Part III.). The power to appoint new trustees applies to all Power 
instruments past and future, including those dated before Lord Gran- wtrospectiye. 
worth's Act, and to which that Act did not apply. 

32. — (1.) Where there are more than two trustees, if Retirement of 
one of them by deed declares that he is desirous of being ^'"«^««' 
discharged from the trust, and if his co-trustees and such 
other person, if any, as is empowered to appoint trustees, 
by deed consent to the discharge of the trustee, and to 
the vesting in the co-trustees alone of the trust property, 
then the trustee desirous of being discharged shall be 
deemed to have retired from the trust, and shall, by the 
deed, be discharged therefrom under this Act, without 
any new trustee being appointed in his place. 
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S. 32 (1), (2), Under this section the oontinning trustees alone will have the 

(3)i (4) ; S. 33. powers of the original trustees. The due discharge of one of several 

Truotebs and *^''^*®®^ leaves the others whole and sole trustees as in case of a dis- 

ExBCUTOBS. claimer : Caft v. Bent^ 6 Hare, 37. If the power be merely personal, 

unconnected with property, for instance to consent to a marriage, it is 

of\ trustee^ °^^ * ^''^ ^^ trusteeship within these sections. 

the other have /c\\ k i • • • i» • i 

all powers. (^O Any assurance or thing requisite for vesting the 

trust property in the continuing trustees alone shadl be 
executed or done. 

This subs, must be read in connection with s. 84 (2), ^^i^ rendering 
a conveyance of the trust property unnecessary on the retirement of a 
trustee except in cases falling within subs. 3 of that s. 

(3.) This section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, creat- 
ing the trust, and shall have effect subject to the terms of 
that instrument and to any provisions therein contained. 

(4.) This section applies to trusts created either before 

or after the commencement of this Act. 

tro'It" t "'"^ 83.— (1.) Every trustee appointed by the Court of 

pointed by Chancery, or by the Chancery Division of the Court, or 

o^rt. i^y ^^y other Court of competent jurisdiction, shall, as 

well before as after the trust property becomes by law, or 

by assurance, or otherwise, vested in him, have the same 

powers, authorities, and discretions, and may in all 

respects act, as if he had been originally appointed a 

trustee by the instrument, if any, creating the trust. 

(2.) This section applies to appointments made either 
before or after the commencement of this Act. 

Retrospectl?e. This section replaces s. 27 of Lord Cranworth's Act, and applies to 
all instruments past and future. A new trustee appointed by the Court 
under its ordinary jurisdiction in equity could not exercise a legal 
power, as, for instance, a power of sale in a settlement operating by 

As to exercise revocation and appointment of uses (see Neumian v. Warner, 1 Sim. 

of legal powera. N.S. 457, 461). To enable a new trustee to exercise a legal power it 
was necessary that the appointment should be made on petition under 
the Trustee Act, 1850 : see s. 33 of that Act See Ld. C.'s Act, s. 27» 
as to trustees appointed by Court of Chancery, and see Morg. Ch. Ord., 
p. 101 (a). It is conceived that under this section a trustee appointed 
by judgment or order in an action simply, and not entitled in the 
Trustee Acts, may validly exercise legal powers, and that there will be 
no necessity for a petition under the Trustee Acts. 
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34. — (1.) Where a deed by which a new trustee is s. 34(i). 
appointed to perform any trust contains a declaration by truwot and 
the appointor to the effect that any estate or interest in Exbcutobs. 
any land subject to the trust, or in any chattel so subject, veHting of 
or the right to recover and receive any debt or other tnwt property 

o •'in new or 

thing in action so subject, shall vest in the persons who continuing 
by virtue of the deed become and are the trustees for *"***^- 
performing the trust, that declaration shall, without 
any conveyance or assignment, operate to vest in those 
persons, as joint tenants, and for the purposes of the 
trust, that estate, interest, or right. 

This section applies to all deeds executed after the oommencement Vesting 
of the Act by which a new trustee is appointed to perform " any trust," J**^i^^i^'*^,„ 
and is not confined to cases where the powers of the Act are exercised. ^11 appoint- 
The vesting declaration may therefore now be used on an appointment mento of a 
of a trustee in the ordinary mode under a power in a settlement, and 
whether the settlement be dated before or after the commencement of 
the Act. The vesting declaration must be contained in the deed Most be on 
appointing or discharging the trustee. deed of 

It must be by deed and not by writing merely, though the mere Jy 
appointment of a trustee under s. 31 may be by writing only. Thus ^^^^ 
as under the old practice a deed will always be necessary where there 
is property to transfer, and will be chargeable with stamp duty on the stamp duties, 
appointment and also on the vesting order (HadgeU v. OommisaumerB 
of Inland Bevenue^ 3 Ex. D. 46). In the case of a chose in action Chose in 
notice of assignment should also be given. action. 

The aid of this section is required only for the purpose of vesting a Ko vesting 
legal interest. The mere appointment of a new trustee or several new declaration 
trustees in itself operates to vest all equitable interests in the persons ^^^^g, ^ 
who are the trustees (DodionY. PoweU^ 18 Law Journ. (Gh.) 237), and 
the object of this section is to extend that principle so far as is not 
inconvenient to legal estates and rights. It may, however, be con- 
venient to have the proper declaration in all cases. 

The words " who by virtue of the deed become and are the trustees Effect of 
for performing the trust " include the old trustees as well as the new. vesting clause. 
The new trustees become trustees by virtue of the deed, but do not 
become the trustees for performing the trust, unless they are the sole 
trustees. The new and the old trustees together become the trustees 
for performing the trust. But where there are no old trustees, or 
none continuing to act, the new trustees solely become the trustees for 
performing the trust 

Gases occur, as where lands are purchased with settlement money, As to where 
in which it may be convenient to have a separate actual conveyance. ^^^^ should 
The declaration which effects the vesting of the other property subject 5^**" 
to the settlement will then omit the property separately conveyed. There 
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S. 34 (2), (S\ must be an actual conye3*anoe where the deed does not contain an 

(4)» (^) ; S. appointment of a new trustee or discharge of a trustee. 
35 (1). 

(2.) Where a deed by which a retiring trustee is dis- 
charged under this Act contains such a declaration as is 
in this section mentioned by the retiring and continuing 
trustees, and by the other person, if any, empowered to 
appoint trustees, that decoration shall, without any con- 
veyance or assignment, operat-e to vest in the continuing 
trustees alone, as joint tenants, and for the purposes of 
the trust, the estate, interest, or right to which the 
declaration relates. 

(3.) This section does not extend to any legal estate or 
interest in copyhold or customary land, or to land con- 
veyed by way of mortgage for securing money subject to 
the trust, or to any such share, stock, annuity, or pro- 
perty as is only transferable in books kept by a company 
or other body, or in manner prescribed by or under Act 
of Parliament. 

The objects of subs. 3 are to save the rights of the lord as regards 
customary land, to prevent the trusts of the money appearing on the 
title of land mortgaged, and to reserve to companies and other bodies the 
right to require transfers of their stock to be made in the statutory form. 

(4.) For purposes of registration of the deed in any 
registry, the person or persons making the declaration 
shall be deemed the conveying party or parties, and the 
conveyance shall be deemed to be made by him or them 
under a power conferred by this Act (a). 

(5.) This section applies only to deeds executed after 
the commencement of this Act. 

(a) Subs. 4 makes it necessary to search the deeds register against 
any person having power to appoint new trustees as well as against the 
trustees. 

35. — (1.) Where a trust for sale or a power of sale of 
property is vested in trustees, they may sell or concur 
with any other person in selling all or any part of the 
property, either subject to prior charges or not, and 
either together or in lots, by public auction or by private 
contract, subject to any such conditions respecting title 
or evidence of title, or other matter, as the trustees think 
fit, with power to vary any contract for sale, and to buy 
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in at any auction, or to rescind any contract for sale, and s. 35 (i), (2), 
to renBell, without being answerable for any loss. (3) ; s. 3 6. 

Tbustees and 
This 8. does not replace Part I. of Lord Cranworth's Act, which is not Executors. 

repealed ; it merely operates to supply the common form provisions of 

a trust for sale or a power of sale. 

As to the duty of trustees where trust property is sold along with As to sale of 

other property not suhjeot to the trust : see Bede v. Oakes, 4 D. J. & ^J^' ^ff ^^ 

S. 505 ; In re Cooper and Attends Contract, 4 Ch. D. 802. other property. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument creating 
the trust or power, and shall have effect subject to the 
terms of that instrument and to the provisions therein 
contained. 

(3) This section applies only to a trust or power 
created by an instrument coming into operation after the 
commencement of this Act. 

A sufficient trust for sale may now he created hy using the words, Words required 
" Upon trust to sell the said premises," and a sufficient power of sale by "^ trust for or 
using the words " with power to sell the said premises," without more. ^^* 

36. — (1). The receipt in writing of any trustees or Trustees re- 
trustee for any money, securities, or other personal pro- ^^^^ 
perty or effects payable, transferable, or deliyerable to 
them or him under any trust or power shall be a sufficient 
discharge for the same, and shall effectually exonerate 
the person paying, transferring, or delivering the same 
from seeing to the application or being answerable for 
any loss or misapplication thereof. 

(2.) This section applies to trusts created either before 
or after the commencement of this Act. 

This section replaces and is more comprehensive than s. 29 of Lord 
Cranworth's Act, which was confined to money. The power to give Receipt clause 
receipts conferred hy 22 & 23 Vict c. 35, s. 23, had the same limited extended, 
operation. 

Where trustees for sale, having no express power to give receipts, Application of 
had sold to a railway company, this power was held to apply, aud the *^" section, 
purchase-money, which had heen paid into Court, was ordered to he 
paid to them without serving the cestuie que irtui : In re Thomas* e 
SeUlement, W. N. 1882, p. 7. 
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ss. 37, 38 (1). 37, — (1.) An executor may pay or allow any debt or 

Tbuotees axd ^^^ ^^ *^y evidence that he thinks sufficient. 
ExBCTjTORs. (2.) An executor, or two or more trustees acting to- 
Power for gcthor, or a sole acting trustee where, by the instrument, 
trusteeslo*^*^ if any, creating the trust, a sole trustee is authorized to 
compound, &c. cxocute the trusts and powers thereof, may, if and as he 
oi: they think fit, accept any composition, or any security, 
real or personal, for any debt, or for any property, real or 
personal, claimed, and may allow any time for payment 
of any debt, and may compromise, compound, abandon, 
submit to arbitration, or otherwise settle any debt, 
account, claim, or thing whatever relating to the testator's 
estate or to the trust, and for any of those purposes may 
enter into, give, execute, and do such agreements, instru- 
ments of composition or arrangement, releases, and other 
things as to him or them seem expedient, without being 
responsible for any loss occasioned by any act or thing so 
done by him or them in good faith. 

(3.) As regards trustees, this section applies only if and 
as far as a contrary intention is not expressed in the in- 
strument, if any, creating the trust, and shall have effect 
subject to the terms of that instrument and to the pro- 
visions therein contained. 

(4.) This section applies to executorships and trusts 
constituted or created either before or after the com- 
mencement of this Act. 

Does not apply This soction does not apply to an administrator, who might be merely 
to an adminis- ^ creditor, or some one not necessarily a proper person to be invested 

with sach large powers : see in re Clay and TeUey, 16 Gh. D. 3. 
Two or more It is oonoeiyed that where there are two or more trustees they must 

acTto^thCT** all act together under this section, except in trusts of a public 
character or where there is a special authority enabling the majority 
to bind the minority : see Lewin on Trusts, 228, 6th ed. 



Powers to two 38. — (1.) Where a power or trust is given to or vested 

executors or i^^ two Or morc cxecutors or trustees jointly, then, unless 

trustees. ^jj^ contrary is expressed in the instrument, if any, 

creating the power or trust, the same may be exercised or 

performed by the survivor or survivors of them for the 

time being. 
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(2.) This section applies only to executorships and s. 38(2); 
trusts constituted after or created by instruments coming ss.jv*o. 
into operation after the commencement of this Act. Tbubtbes and 

Executors. 

Compare the Act 21 Hen. VIII. o. 4. 

This section removes any difficulty as to whether one suryiving As to suirivor 

executor can sell under a devise to executors to sell (see Sug. Powers, ^^ executors 

126 et 9eq., 8th ed.) ; but it does not affect the rule that a power to ^ ^°^' 
two or more by name, who are not executors, being a personal power, 
will not survive (Sug. Powers, 128, 8th ed.). 

VIII. — Married Women. women. 

39. — (1.) Notwithstanding that a married woman is Power for 
restrained from anticipation, the Court may, if it thinks i^(^3|!^t**of ^'^^ 
fit, where it appears to the Court to be for her benefit^ by married 
judgment or order, with her consent, bind her interest in ^^'°*"' 
any property. 

(2.) This section applies only to judgments or orders 
made after the commencement of this Act. 

Before this Act the Court had no power to bind the interest of a 
married women who was restrained from anticipation, however bene- 
ficial it might be to her to do so : see Robinson v. Whedurnght^ 21 Cases affected. 
Beav. 214; 6 D. M. & G. 535; Tuaaaud v. Tussaud, 9 Ch. D. 375, 
per James, L.J. ; Smith v. Lucaa^ 18 Oh. D. 531. 

Applications under this section must be made by summons in Applications 
Chambers, s. 69 (S),po8t, and not by petition : He LiUvxOCe SetOement, ^^ *^»* 
W. N. 1882, p. 6. "^ 

40. — (1.) A married woman, whether an infant or not, Power of 
shall by virtue of this Act have power, as if she were marriwf °^ 
unmarried and of full age, by deed, to appoint an woman, 
attorney on her behalf for the purpose of e:^ecuting any 
deed or doing any other act which she might herself exe- 
cute or do; and the provisions of this Act relating to 
instruments creating powers of attorney shall apply 
thereto. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

Iliis section when originally inserted had more special reference to 
the clauses struck out in the House of Conmions enabling married 
women to convey by deed simply without acknowledgment. An 

G 
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SS. 40, 41 42 acknowledged deed is neoeasarily iucapable of being executed by attorney, 
(1). but under this section a power of attorney will be effectual as regards 

all other deeds or acts capable of being executed or done by a married 
woman. 

For further provisions as to powers of attorney, see ss. 46-48, post ; 
and see 8. 50, post, enabling a married woman to convey freehold land, 
as defined by s. 2 (ii.), ante, and choses in action to her husband alone 
or jointly with another person. 



Married 
Woman. 



Infants. 

Sales and leaaes 
on behalf of 
infant owner. 

40 & 41 Vict, 
c. 18. 



IX. — Infants. 

41. Where a person in his own right seised of or en- 
titled to land for an estate in fee simple, or for any lease- 
hold interest at a rent, is an infant, the land shall be 
deemed to be a settled estate within the Settled Estates 
Act, 1877. 



Sale of infant's This section enables the Court for the benefit of an infant to sell his 



land in iee 
simple. 



fee simple estate, not only where he has acquired it under a settlement 
(see definition of << settlement '' in the Settled Estates Act, 1877), but 
also where it has oome to him by descent or devise in fee. Before this 
Act the Court had no authority to sell the real estate of an infant upon 
the mere ground that a sale would be beneficial (see Calvert v. Qodfrey, 
6 Beav. 97 ; and cases cited. Dart, V. & P. 1223 (s), 5th ed.). 
Leases and sales It also enables the Court to authorize leases and sales of the infant's 
^1^^^- ^"'^ ^^ ®^ every tenure, and it is conceived that the guardians of an 
infant may under this section, and ss. 46 and 49 of the Settled Estates 
Act, 1877, grant leases for twenty-one years of the infant's land with- 
out the authority of the Court. As to the power of the Court to 
authorise leases of in£eint*s land under II Geo. 4 & I Will. 4, c 65, 
see Simpson on Infants, p. 334, and Re Letch/ord, 2 Ch. D. 719. 

All the powers of the Settled Estates Act, 1877, may be executed by 
the guardians on behalf of the infant (s. 49). 



generally. 



Management 
of lan<l and 
receipt and 
application 
of iDcome 
daring 
minority. 



42. — (1.) If and as long as any person who would but 
for this section be beneficially entitled to the possession 
of any land is an infant, and being a woman is also un- 
married, the trustees appointed for this purpose by the 
settlement, if any, or if there are none so appointed, then 
the persons, if any, who are for the time being under the 
settlement trustees with power of sale of the settled land, 
or of part thereof, or with power of consent to or approval 
of the exercise of such a power of sale, or if there are 
then any persons appointed as trustees for this 



none, 
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purpose by the Court, on the application of a guardian or s. 42, (i), (2), 
next friend of the infant, may enter into and continue in (^)»_(^)- 
possession of the land ; and in every such case the sub- Infants. 
sequent provisions of this section shall apply. 

The word " settlement '' iucludes aU settlements by whatever in- Meaning of 
strument made, whether deed, will, writing, or Act of Parliament; Mttlement. 
this is clear from subs. 7, which refers to the instrument by which the 
settlement is made, and from the definition of *' instrument," s. 2 (xiii.). 

This section includes the case where an infant takes by descent, Applies where 
also where the legal estate is vested in trustees upon trust to pay the ^^S*'^ estate 
rents and profits to an infant. By s. 2 (iiL) possession includes receipt trustees? 
of income, and income includes rents and profits. 

(2.) The trustees shall manage or superintend the 
management of the land, with full power to fell timber 
or cut underwood from time to time in the usual course 
for sale, or for repairs or otherwise, and to erect, pull 
down, rebuild, and repair houses, and other buildings and 
erections, and to continue the working of mines, minerals, 
and quarries which have usually been worked, and to 
drain or otherwise improve the land or any part thereof, 
and to insure against loss by fire, and to make allowances 
to and arrangements with tenants and others, and to de- 
termine tenancies, and to accept surrenders of leases and 
tenancies, and generally to deal with the land in a proper 
and due course of management ; but so that, where the 
infant is impeachable for waste, the trustees shall not 
commit waste, and shall cut timber on the same terms 
only, and subject to the same restrictions, on and subject 
to which the infant could, if of full age, .cut the same. 

(3.) The trustees may from time to time, out of the 
income of the land, including the produce of the sale of 
timber and underwood, pay the expenses incurred in the 
management, or in the exercise of any power conferred 
by this section, or otherwise in relation to the land, and 
all outgoings not payable by any tenant or other person, 
and shall keep down any annual sum, and the interest of 
any principal sum, charged on the land. 

(4.) The trustees may apply at discretion any income 
which, in the exercise of such discretion, they deem 

G 2 



84 OONVBTANOING AND LAW OP PROPERTY ACT. 



S. 42 (4), (5), proper, according to the infant's age, for his or her main- 
InfInts tenance, education, or benefit, or pay thereout any money 

to the infant's parent or guardian, to be applied for the 

same purposes. 



Payment of 
income to 
parent or 
gnardian. 



The power in this subs, and in 8. 43 (L) to pay income to the parent 
or gnardian for the infeint's maintenance, education, or benefit, neces- 
sarily implies a power for the parent or guardian to give receipts, and 
exempts a person paying from seeing to the application of the money, 
just as a like power to trustees is necessarily implied where they are 
directed to sell land and divide the proceeds amongst infants (5ouwrs&y 
Y. Lacy^ 4 Mad. 142 ; Lavender v. Bta/iUon^ 6 Mad. 46). 

(5.) The trustees shall lay out the residue of the in- 
come of the land in investment on securities on which 
they are by the settlement, if any, or by law, authorized 
to invest trust money, with power to vary investments ; 
and shall accumulate the income of the investments so 
made in the way of compound interest, by from time to 
time similarly investing such income and the resulting 
income of investments ; and shall stand possessed of the 
accumulated fund arising from income of the land and 
from investments of income on the trusts following 
(namely) : 

(i.) If the infant attains the age of twenty-one years, 

then in trust for the infant ; 
(ii.) If the infant is a woman and marries while an 
infant, then in trust for her separate use, inde- 
pendently of her husband, and so that her 
receipt after she marries, and though still an 
infant, shall be a good discharge ; but 
(iii.) If the infant dies while an infant, and being a 
woman without having been max ried, then, where 
the infant was, under a settlement, tenant for life, 
or by purchase tenant in tail or tail male or tail 
female, on the trusts, if any, declared of the 
accumulated fund by that settlement; but 
where no such trusts are declared, or the infant 
has taken the land from which the accumulated 
fund is derived by descent, and not by pur- 
chase^ or the infant is tenant for an estate in fee 



Infants. 
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simple, absolute or determinable, then in trust s. 43, (5), (e\ 
for the infant's personal representatives, as part is^g^' ^• 
of the infant's personal estate ; 
but the accumulations, or any part thereof, may at any 
time be applied as if the same were income arising in the 
then current year. 

(6.) Where the infant's estate or interest is in an un- 
divided share of land, the powers of this section relative 
to the land may be exercised jointly with persons entitled 
to possession of, or having power to act in relation to, the 
other undivided share or shares. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

(8.) This section applies only where that instrument 
comes into operation after the commencement of this 
Act. 

This section goes somewhat beyond what can be done by deed. The How far this 
trust extends over the minority of a tenant in tail by descent, as well as Motion agrees 
the minority of a tenant in tail by purchase, whicdi in a deed or will J^^ ^ 
would be a void trust (see 1 Jarman, 274, 4th ed.) To this there is 
practically no objection, as the same accumulation would take place 
by operation of law or under the direction of the Court in an adminis- 
tration action. Under sube. 6 the trust for disposal of the proceeds of 
accumulation is strictly confined within what could be done by deed 
or will. 

48. — (1.) Where any property is held by trustees in AppUcation 
trust for an infant, either for life, or for any greater by trustees 

, 1 t 1 -I 1 A 1 .- 7i 1 . ot income of 

interest, and whether absolutely, or contmgently on his property of 
attaining the age of twenty-one years, or on the occur- j^j'J^Jg^nce 
rence of any event before his attaining that age, the &c 
trustees may, at their sole discretion, pay to the infant's 
parent or guardian, if any, or otherwise apply for or to- 
wards the infant's maintenance, education or benefit, the 
income of that property, or any part thereof, whether 
there is any other fund applicable to the same purpose, 
or any person bound by law to provide for the infant's 
maintenance or education, or not. 
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S. 43 (1), (2), 
(3), (4). 

Infants. 

Does not apply 
where Testing 
is after 21. 



Applies to all 
caHes where 
income goes 
with capital. 



This 8. does not apply to property the vesting of which is postponed 
beyond the age of twenty-one years. In all cases where the vesting 
is so postponed maintenance, education, and accumulation clauses will 
still be necessary. 

As to the implied power of the parent or guardian to give receipts 
for income, see n. to s. 42 (4). 

(2.) The trustees shall accumulate all the residue of 
that income in the way of compound interest, by in- 
vesting the same and the resulting income thereof from 
time to time on securities on which they are by the 
settlement, if any, or by law, authorized to invest trust 
money, and shall hold those accumulations for the benefit 
of the person who ultimately becomes entitled to the 
property from which the same arise ; but so that the 
trustees may at any time, if they think . fit, apply those 
accumulations, or any part thereof, as if the same were 
income arising in the then current year. 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the interest of the infant arises, and shall have 
effect subject to the terms of that instrument and to the 
provisions therein contained. 

(4,) This section applies whether that instrument 
comes into operation before or after the commencement 
of this Act. 

This section replaces s. 26 of Lord Gran worth's Act, and is so worded 
as to avoid the question raised in the case of In re George^ 5 Gh. D. 837, 
on the words in that Act, '* the income to which such infant may be 
entitled in respect of such property.** In the case of a simple pecuniary 
legacy to an infant contingent on his attaining twenty-one, and carry- 
ing interest in the meantime, the executors being bound to set it apart 
and accumulate the income, it is conceived that in the absence of any 
direction to the contrary, the efifect of this section is, that if the infant 
dies under twenty-one the residuary legatee takes only the accumula- 
tions representing the unapplied residue of the income (see In re Cotton^ 
1 Ch. D. 232). On the other hand if no interest is payable on the 
legacy till the infant attains twenty-one, there is no income to which 
the section can apply, and the residuary legatee takes the income of the 
residue without deduction till the legacy becomes vested. The short 
etfect of the section seems capable of being stated thus: Where the 
income will go along with the capital if and when the capital vests, 
thcD the income is applicable under the section for the benefit of the 
infant, otherwise not. 
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S. 42 authorizes the application of the rents and profits of land as ss. 43, 44 (1), 
defined by s. 2 (ii.) for the maintenance, education, or benefit of an (2)i (^)* 
infant only ^'here the instrument under which the interest of the Infanto. 

infant arises comes into operation after 1881, but s. 43 applies to any 

property as defined by s. 2 (i.), whether the instrument comes into ^iffewce 

operation after 1881 or not, ^^^ , 43/ 

Rentcharobs 

X. — ^Rentcharges and other Annual Sums. a^^.T^c,^o 

Annual sums. 



44. (1.) Where a person is entitled to receive out of Remedies for 
any land, or out of the income of any land, any annual a^n JaUums 
aum, payable half-yearly or otherwise, whether charged charged on 
on the land or on the income of the land, and whether 
by way of rentcharge or otherwise, not being rent inci- 
dent to a reversion, then, subject and without prejudice 
to all estates, interests, and rights having priority to the 
annual sum, the person entitled to receive the same shall 
have such remedies for recovering and compelling pay- 
ment of the same as are described in this section, as far 
as those remedies might have been conferred by the 
instrument under whidi the annual sum arises, but not 
further. 

(2.) If at any time the annual sum or any part thereof 
is unpaid for twenty-one days next after the time ap- 
pointed for any payment in respect thereof, the person 
entitled to receive the annual sum may enter into and 
distrain on the land charged or any part thereof, and 
dispose according to law of any distress found, to the 
intent that thereby or otherwise the annual sum and all 
arrears thereof, and all costs and expenses occasioned by 
non-payment thereof, may be fully paid. 

(3.) If at any time the annual sum or any part thereof 
is unpaid for forty days next after the time appointed for 
any payment in respect thereof, then, although no legal 
demand has been made for payment thereof, the person 
entitled to receive the annual sum may enter into pos- 
session of and hold the land charged or any part thereof, 
and take the income thereof, until thereby or otherwise 
the annual sum and all arrears thereof due at the time 
of his entry, or afterwards becoming due during his 
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s. 44 (3), (4), continuance in possession, and all Costs and expenses 

(5)^). occasioned by nonpayment of the annual sum, are fully 

Rentcharoes paid ; and such possession when taken shall be without 

AND OTHEK . 1_ x i» x 

Annual Sums, impeachment of waste. 

(4.) In the like case the person entitled to the annual 

charge, whether taking possession or not, may also by 
deed demise the land charged, or any part thereof, to a 
trustee for a term of years, with or without impeachment 
of waste, on trust, by mortgage, or sale, or demise, for all 
or any part of the term, of the land charged, or of any 
part thereof, or by receipt of the income thereof, or by 
all or any of those means, or by any other reasonable 
means, to raise and pay the annual sum and all arrears 
thereof due or to become due, and all costs and expenses 
occasioned by nonpayment of the annual sum, or in- 
curred in compelling or obtaining payment thereof, or 
otherwise relating thereto, including the costs of the 
preparation and execution of the deed of demise, and 
the costs of the execution of the trusts of that deed; 
and the surplus, if any, of the money raised, or of 
the income receiyed, under the trusts of that deed shall 
be paid to the person for the time being entitled to the 
«. land therein comprised in reversion immediately ex- 
pectant on the term thereby created. 

(5.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument under 
which the annual sum arises, and shall have effect subject 
to the terms of that instrument and to the provisions 
therein contained. 

(6.) This section applies only where that instrument 
comes into operation after the commencement of this 
Act. 

How agrees This section gives the remedy ordinarily inserted in settlements, (ot 

with iMual enforcing payment of a rentcharge, except that instead of a term, power 
only is given to limit a term. No more seems required, as the remedy 
by means of a term is rarely wanted, and if wanted the term can be 
Why a term is created. Where by reason of a lease being prior in date to the limita- 
necessary. ^j^j^ ^f ^ rentcharge, or being granted under a power in a settlement 

which gives it priority to a rentcharge, the lessee^s title is paramount 
to the rentcharge, the remedy by distress is not available, the lessee 
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being only liable to pay his rent, and this rent is only payable to the s. 45. 

reversioner. Hence the necessity for a power to create a term. 

Rentchaboeb 

45. — (1.) Where there is a quit-rent, chief-rent, rent- annual Sums, 
charge, or other annual sum issuing out of land (in this ^^^^1^^ ^f 
section referred to as the rent), the Copyhold Oommis- qait-rent« and 
sioners shall at any time, on the requisition of the owner ^taaUharges. 
of the land, or of any person interested therein, certify 
the amount of money in consideration whereof the rent 
may be redeemed. 

(2.) Where the person entitled to the rent is abso- 
lutely entitled thereto in fee simple in possession, or is 
empowered to dispose thereof absolutely, or to give an 
absolute discharge for the capital value thereof, the 
owner of the land, or any person interested therein, may, 
after serving one month's notice on the person entitled to 
the rent, pay or tender to that person the amount certi- 
fied by the Commissioners. 

(3.) On proof to the Commissioners that payment or 
tender has been so made, they shall certify that the rent 
is redeemed under this Act ; and that certificate shall be 
final and conclusive, and the land shall be thereby abso- 
lutely freed and discharged from the rent. 

(4.) Every requisition under this section shall be in 
writing ; and every certificate under this section shall be 
in writing, sealed with the seal of the Commissioners. 

(5.) This section does not apply to tithe rentcharge, or 
to a rent reserved on a sale or lease, or to a rent made 
payable under a grant or licence for building purposes, or 
to any sum or payment issuing out of land not being 
perpetual. 

(6.) This section applies to rents payable at, or created 
after, the commencement of this Act. 

(7.) This section does not extend to Ireland. 

This section gives power to an owner to purchase up certain rents Difficnltj in 
issuing out of his land. It applies only where there is a person seised P">viding for 
in fee simple of the rent^ or able (as in case of trustees with a power of owners, 
sale) to give a discharge for the purchase-money, and will have a limited 
operation. There is difficulty in any other case on account of the expense 
of dealing with the purchase-money, generally small. Perhaps hereafter 
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SS. 45, 46 47. ^^^^ means may be found of enabling a landowner to purchaBe np and 

extinguish all rents including tithe rentcharge. 

The rents referred to in this section, except a perpetual rentcharge or 
annuity, are incidents of tenure, and would not be incumbrances within 
s. 5. 

The entire expense of redeeming the rent necessarily falls on the 
person redeeming. He has to procure the certificate of the Copyhold 
Commissioners as to the amount to be paid, and as to payment or 
tender of that amount. The person entitled to the rent has nothing to 
do except to receive the redemption money. 



Rentohaboes 

and other 
Annual Sums. 

On whom 
expense falls. 



Powers of 
Attorney. 



Execation 
under power 
of Attorney. 



XI. — Powers op Attorney. 

46. — (1.) The donee of a power of attorney may, if he 
thinks fit, execute or do any assurance, instrument, or 
thing in and with his own name and signature and his 
own seal, where sealing is required, by the authority of 
the donor of the power ; and every assurance, instrument, 
and thing so executed and done shall be as effectual in 
law, to all intents, as if it had been executed or done by 
the donee of the power in the name and with the signa- 
ture and seal of the donor thereof. 

(2.) This section applies to powers of attorney created 
by instruments executed either before or after the com- 
mencement of this Act. 



This section had especial reference to clauses struck out in the House 
of Commons, but may still be of use in some cases (see next section). 

Under this section the execution after 1881 of an instrument hj an 
attorney in his own name will not be invalid. It is not necessary, 
though it is proper, to express that he executes as attorney, or on behalf 
of his principal, or to use words to the like effect. 

Payment by ^'^'—O-') ^7 P^rsou making or doing any payment 

attorney under or act, in good faith, in pursuance of a power of attorney, 
notice d^ ^ shall not be liable in respect of the payment or act by 

reason that before the payment or act the donor of the 
power had died or become lunatic, of unsound mind, or 
bankrupt, or had revoked the power, if the fact of death, 
lunacy, unsoundness of mind, bankruptcy, or revocation 
was not at the time of the payment or act known to the 
person making or doing the same. 



death, &c. 
good. 
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(2.) But this section shall not affect any right against ss. 47, 48 (i), 
the payee of any person interested in any money so paid; ^ ^ ^2[ ^ '' 
and that person shall have the like remedy against the 

P0WEB8 OP 

payee as he would have had against the payer if the pay- AiroRNBr. 
ment had not been made by him. 

(3.) This section applies only to payments and acts 
made and done after the commencement of this Act. 

This section is supplementary to 22 & 23 Vict. c. 35, s. 26, wMch 

applied only to trustees, executors, and administrators. It is still As to com- 

neceasary for a purchaser taking a conveyance under power of attorney P*«ting 

/• xi. fxi- • • 1 • T I XI. X- r X- r xu purcha»e nnder 

to ascertain that the pnncipal is alive at the time of execution of the power of 

conveyance. The clauses intended to meet this difficulty were struck attorney. 

out in the House of Commons. But the section seems to enable the 

attorney to give a valid discharge for the purchase-money, so that where 

the contract is binding on the vendor, the purchaser would obtain a 

good equitable title. The legal estate would remain outstanding, but 

a conveyance could be obtained from the personal representatives imder 

s. 4 or 8. 30. Notwithstanding this section, it will be best still to 

continue the old practice of depositing or retaining the purchase-money 

until it is ascertained that the vendor survived the date of execution 

by his attorney. 

48. — (1.) An instrument creating a power of attorney, Deposit of 
its execution being verified by affidavit, statutory de- ^nlSumenU 
claration, or other sufficient evidence, may, with the creating 
affidavit or declaration, if any, be deposited in the Central ^tornej. 
Office of the Supreme Court of Judicature. 

(2.) A separate file of instruments so deposited shall 
be kept, and any person may search that file, and inspect 
every instrument so deposited, and an office copy thereof 
shall be delivered out to him on request 

(3.) A copy of an instrument so deposited may be pre- 
sented at the office, and may be stamped or marked as an 
office copy, and when so stamped or marked shall become 
and be an office copy. 

(4.) An office copy of an instrument so deposited shall 
without further proof be sufficient evidence of the con- 
tents of the instrument and of the deposit thereof in the 
Central Office. 

(5.) General Bules may be made for purposes of this 
section, regulating the practice of the Central Office, and 
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s. 48(5), (6); prescribing, with the concurrence of the Commissi'oners 
ss. 49, 50, 51 ^£ -g^j. jiig^gijy'g Treasury, the fees to be taken therein. 

Powers of The Qeneral Bales nnder this s. will, if issued, be given in the 
Attobney. Appendix. 

(6.) This section applies to instruments creating 
powers of attorney executed either before or after the 
commencement of this Act. 

Where a person upon going abroad, or for any other reason, gives a 
general power of attorney, there is always a difficulty in securing its 
production for the benefit of those whose rights depend on an exerdse 
of the power, the original document being necessarily retained for sub- 
sequent use. Under this section the original may be deposited, and 
may be inspected at any time by all persons interested, and an office 
copy may be obtained. 
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XII. — CONSTBUOTION AND EPPEOT OF DeEDS AND 

OTHEB InSTBUMENTS. 

49. — (1.) It is hereby declared that the use of the 
word grant is not necessary in order to convey tenements 
or hereditaments, corporeal or incorporeal 

(2.) This section applies to conveyances made before 
or after the commencement of this Act. 

Since the Act 8 & 9 Yict. c. 106, s. 2, enabled land in possession to 
be conveyed by grant, it has been the practice to use that word in 
conveyances of freehold land, though probably not necessary, if the 
intent to pass the estate is clear (see Chester v. WHlanf 2 Wms. Saund. 
96a, (1) ; Shove v. PtncAre, 5 T. R. 124). This section is intended to 
remove any question as to the necessity of so doing. In future the 
word "convey" will probably be used where convenient as to both 
freeholds and leaseholds (see s. 2 (v.), s. 57, and Forms in 4th schedule 
of this Act). It is not necessaiy to use the word ^ grant " except where 
it implies covenants under Acts of Parliament, as under s. 32 of the 
Lands Glauses Consolidation Act, 1845 (8 & 9 Vict c. 18). 

60. — (1.) Freehold land, or a thing in action, may be 
conveyed by a person to himself jointly with another 
person, by the like means by which it might be con- 
veyed by him to another person ; and may, in like 
manner, be conveyed by a husband to his wife, and by 
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a wife to her husband^ alone or jointly with another s. 50(i), (2); 
person. ss.6i^2(ix 

(2.) This section applies only to conveyances made Construction 
after the commencement of this Act. of Deeds and 

OTHER 1n- 

Tbe first part of this section is supplementary to 22 & 23 Yict. c. 35» struments. 
& 21, which applies only to personal property, and is only intended to 
apply to a conveyance in joint tenancy, as in the ordinary case of the 
appointment of a new trostee. If land conveyed by A. is to be held How land to be 
in common by himself and B., the proper course is either for A. to ^^^^J^ ^ 
convey an undivided share to B., or to convey the entirety to B. to the common, 
use of himself and B. as tenants in common. The latter form would be 
adopted only to make covenants run with the land. 

It will be borne in mind in reading this and many other sections of Singular in- 
the Act that under 13 & 14 Vict, c 21, 8. 4, the singular includes the «^^<*** P*""*- 
plural in Acts of Parliament 

51. — (1.) In a deed it shall be safficient, in the limita- Words of 
tion of an estate in fee simple, to use the words in fee f™ OT^nun. 
simple, without the word heirs ; and in the limitation of 
an estate in tail, to nse the words in tail without the 
words heirs of the body; and in the limitation of an 
estate in tail male or in tail female, to use the words in 
tail male, or in tail female, as the case requires, without 
the words heirs male of the body, or heirs female of the 
body. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

See this section illustrated in Fourth Schedule, Form IV. 

The principal efifect of this section is to shorten the expressions Short expres- 
required in a deed to create estates tail and cross remainders. There "^f* ^ estate 
still remains the distinction between deeds and wills that in a will 
many expressions, such as '^ A. and his assigns for ever," " A. and his 
issue,*' &c., will create an estate of inheritance, but in a deed no words 
are sufficient except either the old technical words or the words autho- 
rized by this section. 

This section applies only to deeds, therefore a surrender of copyholds Surrender of 

should be made in the same terms according to the custom as before the f^Py^^l^^ ^f 

be expressed as 

^^ heretofore. 

52. — (1.) A person to whom any power, whether Powers simply 
coupled with an interest or not, is given may by deed ^^^^^^"^ 
release, or contract not to exercise, the power. 
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s. 52 (2) ; ss. (2.) This section applies to powers created by instru- 
53, 54 (1 ). ments coming into operation either before or after the 
CoNSTRDcrrioN commencement of this Act. 

AND EpPECT 

OP Deeds and i^ig section removes the difficulty which arose from the indestructi- 
OTRUMENTs. ^^^^^ ^^ poweTS simplj collateral, that is powers given to a person, not 

taking any estate, to dispose of or charge the estate in favour of some 

other person (see Sag. Powers, 47, 49, 8th ed.). 
Release by A married woman must acknowledge the deed of release in cases 

married woman ^j^g^g before this Act acknowledgment was necessary to bind her 
acknowledged, interest in the subject matter to which the power relates : Sug. Powers, 

92, 8th ed. ; see also Chorley v. Lings, L. B. 4 C. P. 374 ; The Queen 
V. Earndd, L. E. 7 Q. B. 361. 

Construction of 53. — (1.) A deed expressed to be supplemental to a 
r.t"r ' previous deed, or directed to be read as an annex thereto. 
deed. shall, as far as may be, be read and have eflfect as if the 

deed so expressed or directed were made by way of 

indorsement on the previous deed, or contained a full 

recital thereof. 

(2.) This section applies to deeds executed either 

before or after the commencement of this Act. 

Practical use of The enactment in this section, though not necessary, seems required 

this 8. 53. to introduce the practice of using, instead of an indorsed deed, a separate 

deed in a similar form referring to but not reciting the previous deed. 

The reference to the previous deed need only be such as clearly to 

identify it. For this purpose the date and the parties wiU in most 

cases be sufficient (see Fourth Schedule, Form II.). If deeds be made 

up bookwise in a form now common, the supplemental deed can be 

attached after execution, and both together will be easily readable. A 

further charge cannot as a general rule be made by indorsement on the 

mortgage deed, which the mortgagee will not allow out of his possession, 

but a supplemental deed of further charge can be sent to the mortgagor 

for execution, and afterwards annexed by the mortgagee to his mortgage 

deed, without letting the latter go out of his possession. 

Any document This 8. only speaks of a deed supplemental to another deed, but any 

may be aup- document may also be made supplemental to a deed or to any other 
plemental. , . 

'^ document. 

Receipt in deed 64, — (1.) A receipt for Consideration money or securi- 
sufficient. ^j^g j^jj ^^ body of a deed shall be a sufficient discharge 

for the same to the person paying or delivering the 
same, without any further receipt for the same being 
indorsed on the deed. 
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(2.) This section applies only to deeds executed after s. 54 (2); ss. 

the commencement of this Act. J ' 

55. — (1.) A receipt for tK)nsideration money or other Cokstruction 

AND Kifi?E^*r 

consideration in the body of a deed or indorsed thereon of deeds and 
shall, in favour of a subsequent purchaser, not havinfif other In- 

' T. X- ' D 0TEXJMENT8. 

notice that the money or other consideration thereby — 

acknowledged to be received was not in fact paid or fr^dowe/^*^ 

given, wholly or in part, be sufficient evidence of the evidence for 

payment or giving of the whole amount thereofc purclwser. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

This and the preceding section make the receipt in the body of the EiTect of receipt 
deed sufficient evidence of payment Formerly that receipt was in i^hodyofdeed. 
equity little more than a mere form : see Kennedy v. Oreen, 3 My. & 
E. 699, 716 ; Greenslade v. Dare, 20 Beav. 284, 292. 

56. — (1.) Where a solicitor produces a deed, having Receipt in deed 
in the body thereof or indorsed thereon a receipt for aathority fl>r 
consideration money or other consideration, the deed p«yineiitto 
being executed, or the indorsed receipt being signed, by 
the person entitled to give a receipt for that considera- 
tion, the deed shall be sufficient authority to the person 
liable to pay or give the same for his paying or giving 
the same to the solicitor, without the solicitor producing 
any separate or other direction or authority in that 
behalf from the person who executed or signed the deed 
or receipt. 

(2.) This section applies only in cases where considera- 
tion is to be paid or given after the commencement of 
this Act. 

This 8. meets the dictum of L.J. Turner in Viney v. Chaplin^ 
2 De G. & J. 468, 482, making an additional document necessary where 
the purchase-money was to be paid to the vendor's solicitor, namely an 
express authority to pay to him : see also Ex parte Swinhanks, 11 Ch. D. 
526. 

It makes no alteration in the mode of the procedure on the comple- Practice not 
tion of a purchase, but only gives an additional security to a pur- altered. ^ 
chaser. The absence of a ¥n'itten authority to a solicitor to receive 
consideration money was never relied on in practice as preventing pay- 
ment. Each person entitled to receive acted as if the execution by 
him of the deed and indorsed receipt enabled the producer of the deed 
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80 executed to receive without further authority. This was the law 
as supposed to be before Viney v. Chaplifiy aud is now the law iu 
reality. In practice it is perfectly well-known to all parties who is the 
solicitor acting for each person and entitled to receive ; the payment 
will be made to him, and a purchaser knowingly making payment to 
the wrong person would not be absolved by this section. If any one 
of several persons entitled to receive chooses not to let the deed out 
of his possession, when executed by him, his only course is to attend 
on completion. 

Sections 64 and 55 render unnecessary the indorsed receipt and the 
separate authority to pay, and prevent the difficulty and delay some- 
times caused by the omission to sign an indorsed receipt The one 
receipt now required may be either in the body of the deed or indorsed. 

This s. does not and could not properly authorize payment by 
cheque instead of in cash. If, however, payment is made by cheque 
and accepted by the solicitor and the cheque is afterwards honoured, 
the purchaser will be safe. It is immaterial whether the money is 
paid by the purchaser's solicitor in bank notes handed to him for the 
purpose, or by the purchaser's banker in exchange for the purchaser's 
cheque. In each case the money is paid to the solicitor producing the 
deed, and the section applies. If the cheque is not honoured there is 
no payment, and the section does not apply. The only person then 
affected is the solicitor accepting the cheque. If he has done so 
without authority, he may be liable to his own client for the 
consequences. 

Where the purchase-money is payable among several persons, the 
solicitor of each must arrange to attend, and, if necessary, notice may 
be given to the solicitor of the person making the payment not to pay 
unless specified persons attend to receive. In most cases this is a 
matter which will cause no difficulty, the old practice before Viney ▼. 
Chaplin being simply restored. 

67. Deeds in the form of and using the expressions in 
the Forms given in the Fourth Schedule to this Act, or 
in the like form or using expressions to the like effect, 
shall, as regards form and expression in relation to the 
proyisions of this Act, be suflScient. 

The forms referred to are not in any way directory. They are merely 
illustrative of the modes in which the Act may be applied in practice. 

68. — (1.) A covenant relating to land of inheritance, 
or devolving on the heir as special occupant, shall be 
deemed to be made with the covenantee, his heirs and 
assigns, and shall have effect as if heirs and assigns were 
expressed. 



OONVBYANOING AND LAW OP PROPERTY ACTT. 97 

(2.) A covenant relating to land not of inheritance, or s. 58 (2). (3); 
not devolving on the heir as special occupant, shall be s. 59^1). 
deemed to be made with the covenantee, his executors, OoKSTBucrnoK 
administrators and assigns, and shall have effect as if '^of Deeds 
executors, administrators, and assienis were expressed, ,^^ other 

Inbtruxssts. 

(3.) This section applies only to covenants made after — 
the commencement of this Act. 






This section renders minecessary the mention of ** heirs and assigns,' 
or '^ executors, administrators, and assigns," of the covenantee for the 
purpose of making a covenant run with the land, bat it does not make 
a covenant so run where it would not so run if the " hdrs and assigns,** 
or *' executors, administrators, and assigns ** were expressed. 

In the case of a lease s. 10 annexes to the reversion the hen^i of all 
the le$8ee^$ covenants, and so gives this benefit to ** assigns " though 
not mentioned, and also though the covenant be not entered into with 
the reversioner, as where the lessor has a mere power; and s. 11 
annexes the Miration of a le88or*B covenant to the reversionary estate, 
and so binds assigns though not mentioned where the lessor has power 
to bind that estate. In all other cases the obligation of a covenant Cues where 



M •..:««.• •» 



relating to land is carried no further than before the Act, and to bind *^P* 

the '* assigns" they must still be mentioned where mention was mentioned. 

necessary before the Act, for instance, in a lease where the covenant 

concerns a thing not in esM at the time of the demise, as to build a wall 

iSpmeer'a Casey 1 Smith L. G. 8th ed.'68; Woodfall, L. & T. 147, 

11th ed.). In cases other than those between landlord and tenant it is Covenants not 

doubtful whether the obligation of any covenant runs with the land at h^tveen 

law, independently of the Judicature Act, 1873 (36 & 37 Vict, c 66, tJnMt'thcM 

ss. 24, 25 (11)), but it does run in equity with notice, where the inten- assig^ns hare 

tion is clear that the assigns should be hound (Ttdk v. Moxhay^ 2 Ph. ''otioe. 

774, where the assigns were mentioned ; Wilson v. Hart, L. R. 1 Oh. 

Ap. 463, where the assigns were not mentioned), except where the 

covenant imposes an unreasonable burden on land, as in KeppeQ v. 

Bailey, 2 My. & K. 617, 535. The result seems to be that it will be 

prudent still to make all covenants relating to land ''for assigns** 

where the benefit, and also ** with assigns ** where the burden, is intended 

to run with the land. 

69. — (1.) A covenant, and a contract under seali and Covenanu to 
a bond or obligation under seal, though not expressed to ^J*"^ *« heirs, 
bind the heirs, shall operate in law to bind the heirs and 
real estate, as well as the executors and administrators 
and personal estate, of the person making the same, as if 
heirs were expressed. 
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s. 59 (2), (3), (2.) This section extends to a covenant implied by 
Construction (3t) This Section applies only if and as far as a con- 

AND Effect • •• • 

OF Deeds trary intention is not expressed in the coyenant, contract, 
AND OTHER ^ond, or oblification, and shall have effect subiect to the 

Instruments. * o * •» 

terms of the covenant, contract, bond, or obligation, and 

to the provisions therein contained. 

(4.) This section applies only to a covenant, contract, 
bond, or obligation made or implied after the commence- 
ment of this Act. 

Priority of Though by the Act 32 & 33 Vict. c. 46, specialty debts binding the 

^"^H?^°^ heirs rank no higher in the administration of assets than other debts 

against the land, there is still, under 11 Geo. 4^1 Will. 4, a 47, 
ss. 6 and 8, the power to sue the heir or devisee personally for such 
debts, and obtain judgment against him to the extent of the assets 
which have devolved on him. Accordingly a creditor having so ob- 
tained judgment takes priority of other creditors against the land, and 
recovers without any necessity for probate or letters of administration, 
which are only required to support proceedings in an administration 
action. All covenants will now bind the heir or devisee so as to enable 
an action to be brought against him personally, though the heir is not 
expressly mentioned. It has always been unnecessary expressly to 
mention executors or administrators. 

Effect of cove- 60, — (1.) A covcnant, and a contract under seal, and 

nont with two « i -i-i. .• j i j 'xi .i 

or more jointly. «• bond or obligation Under seal, made with two or more 
jointly, to pay money or to make a conveyance, or to do 
any other act, to them or for their benefit, shall be 
deemed to include, and shall, by virtue of this Act, 
imply, an obligation to do the act to, or for the benefit 
of, the survivor or survivors of them, and to, or for the 
benefit of, any other person to whom the right to sue on 
the covenant, contract, bond, or obligation devolves. 

(2.) This section extends to a covenant implied by 
virtue of this Act. 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the covenant, 
contract, bond, or obligation, an*d shall have eSect sub- 
ject to the covenant, contract, bond, or obligation, and to 
the provisions therein contained. 

(4.) This section applies only to a covenant, contract, 
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bond, or obligation made or implied after the commence- ss. eo, 6i (i). 
ment of this Act Coh^dctioh 

AND EfFBCT 

This Bection must be read in connection with ss. 58 dnd 59. The of Deeds 
eflfect of the three last preceding sections taken together is thut every .^^^ other 
covenant may now be made in the simple form : " A. hereby covenants ♦ 

with B. that," &c. ; or " A. hereby covenants with B. and 0. that/' &c^ 
except covenants relating to land in which^ for the reasons given in the 
note to s. 58, A^ should covenant for himself and his assigns. The 
covenant will thus bind the heirs, and where relating to land of any 
tenure the benefit of it will run ¥dth the land as if the old full form 
applicable to the case bad beeu used ; but where the burden is intended 
to run with the land the assigns of the covenantor should be men- 
tioned. Further it will be sufficient as regards the acts to be done 
under the covenant, to say " that A. will pay to B.," or " that A. will 
at the request of B. do all such acts," &c. ; '* that A. will pay to B. and 
C*,** or '* that A. will at the request of B. and C. do all such acts," &c. 
Under covenants in this form the heirs or assigns of B< (in case for 
instance of a covenant to pay rent of freehold land to B. the lessor), or 
the executors or administrators of B. (as in case of a mortgage debt 
payable to B.) will stand precisely in the place of B. Also the survivor 
of B. and C«, or the heirs or assigns, or the executors, administrators, 
or assigns of such survivor, as the case may be, will stand precisely in 
the place of B. and G. as if the old full form of covenant had been used. 
Thus not only are all covenants greatly shortened, but the fonn of ^ 
a covenant with several persons is reduced to that of a covenant with 
one person. The same principle applies to any contract under seal, 
as, for instance, thd proviso for redemption or the proviso for reduction 
of the rate of interest on a mortgage, and to contracts in a marriage 
settlement. 

61. — (1.) Where in a mortgage, or an obligation for E<fect,of*d- 
payment of money, or a transfer of a mortgage or of ^^^^^ 
such an obligation, the sum^ or any part of the sum, 
advanced or owing is expressed to be advanced by or 
owing to more persons than one ont of money^ or as 
money, belonging to them on a joint account, or a 
mortgage, or such an obligation^ or such a transfer is 
made to more persons than one, jointly, and not in 
shares, the mortgage money, or other money, or money's 
worth for the time being due to those persons on the 
mortgage or obligation, shall be deemed to be and 
remain money or money's worth belonging to those 
persons on a joint account, as between them and the 

H 2 
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s. 61 (2\ (8) ; mortgagcKT or obligor ; and the r^eipt in writing of the 

'^^' survivors or last survivor of them, or of the personal 

OoNffTBucrioN representatives of the last survivor, shall be a complete 

OF DBBDe discharge for all money or money's worth for the time 

iNOTRTOKNTB ^^S ^^®> uotwithstandiug any notice to the payer of a 

severance of the joint account. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage, or 
obligation, or transfer, and shall have efiTect subject to 
the terms of the mortgage, or obligation, or transfer, and 
to the provisions therein contained. 

(3.) This section applies only to a mortgage, or obliga- 
tion, or transfer made after the commencement of this 
Act. 

The ordinary joint aoooont clause had two objects : (1) To rebut the 
presumption in equity that the money was advanced in equal shaies, 
and to convert it into a joint advance ; (2) The advance being origin- 
ally joint, to enable the money, after the death of one of the persons 
making the advance, to be paid to the survivors or the survivor, or his 
representatives, without inquiry whether the joint account had been 
severed, the clause operating in fact as a contract that a severance (if 
any) should not affect the right of the survivor .to give a receipt Both 
these objects are effected by the present section. The section applies 
either where the advance is expressly stated to be on a joint account, 
or where the security is not expressly made to persons in shares, so 
that an expression of the joint account is not necessary, though it is 
convenient as a direct statement of the rights of the mortgagees. 

Grant! of «ue- 62.— (1.) A Conveyance of freehold land to the use 
menta, Ac^ by ^j^^t any person may have, for an estate or interest not 

exceeding in duration the estate conveyed in the land, 
any easement, right, liberty, or privilege in, or over, 
or with respect to that land, or any part thereof, shall 
operate to vest in possession in that person that ease- 
ment, right, liberty, or privilege, for the estate or interest 
expressed to be limited to him ; and he, and the persons 
deriving title under him, shall have, use, and enjoy the 
same accordingly. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

The Statute of Uses, 27 Hen. YIII. c. 10, s. 1 (by force;, as it seems. 
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of the words, *' of and in such like estates **), enabled eskUet only to gs. 69 (9), 63, 
be raised by way of use, and s. 6 enabled rent-charges to be raised l^ ^* 

way of use. The statute does not contain any section applicable to the (jongm^jcnoa 
creation of other interests de novo (see Beaudely y. Brook^ Cro. Jao. aud ^tfect 
189 ; Bac. Ab. Uses, F.\ but s. 1 enabled them when created for a or Dkbds 

AND OTHBK 

freehold interest to be conveyed to uses, as being hereditaments. Con- iKgxBUMEHii. 
sequently under a conyeyance to uses or under a power of sale and —^ 

exchange^ a right of way or other easement or liberty could not be 
created, but being in existence could be conveyed. 

** Deriving title" means by and according to law, consequently this No new esaa- 
8. does not confer any new power of transmitting title, nor enable "«"|*^'" "^ 
the creation of any new kind of easement, nor make assignable that 
which was not by law assignable For instance, a right of way in 
gross cannot be created capable of assignment : see Ackroyd v. SmUhp 
10 C. B. 164. That there may be an ** estate " in an incorporeal here- 
ditament, see Statute of Uses, s. 6, which speaks of an estate in an 
annual rent. 

68.— (1.) Eyery conyeyance shall, by yirtue of this Proviiionfor 
Act» be efiectoal to pass all. the estate, right, title, ^^^••^^•» 
interest, daim, and demand which the conyeying parties 
respectiyely have in, to, or on the property conveyed, or 
expressed or intended so to be, or which they respectively 
have power to convey in, to, or on the same. 

(2.) This section applies only if and as far as a contrary 
intention is not expressed in the conveyance, and shall 
have effect subject to the terms of the conveyance and to 
the provisions therein contained. 

(3.) This section applies only to conveyances made 
after the commencement of this Act. 

The object of this section is to abolish the '^ all estate " clause. The •< All estate 
section does not say that every conveyance shall be deemed to contain ^^u**** 
this clause, which might be inconsistent with the terms of conveyance, 
as the woid *' conveyance " includes " lease ** (see s. 2 (v.)). It merely 
confirms a previously existing rule of law, and applies the rule in the 
same cases, namely, where a contrary intention is not expressed. Even 
with an express ** all estate " clause a lease could not pass the fee for 
want of the word "heirs" or "fee simple,** and also because the 
premises would be controlled by the habendum : Co. Lit. 183 a ; Buek^ 
ler^a Case, 2 Ca 65 ; Shep. Touch. 113. 

64. In the construction of a covenant or proviso, or Constmctioii of 
other provision, implied, in a deed by virtue of this Act, ""*p^"<* '•^•- 
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88.64,65,(1), words importing the singular or plural number, or the 

^^^' masculine gender, shall be read as also importing the 

Construction plural or singular number, or as extending to females, as 

AND EpPECT • 

OP Deeds and ^^® c*^® ^^J Tec^mre, 

OTHER iNr 
STRUMENTS. 

^ -=- XIII. — Long Terms. 

Long Terms. 

Enlargement flg, — (1.) Where a residue unexpired of not less than 
long term into two hundred yoajs of a term, which, as originally created, 
fee simple. ^j^g f^j. j^^jj j^gg i}^qj^ three hundred years, is subsisting 

in land, whether being the whole land originally com- 
prised in the term, or part only thereof, without any 
trust or right of redemption affecting the term in favour 
of the freeholder, or other person entitled in reversion 
expectant on the term, and without any rent, or with 
merely a peppercorn rent or other rent having no money 
value, incident to the reversion, or having had a rent, 
not being merely a peppercorn rent or other rent having 
no money value, originally so incident, which subse- 
quently has been released, or has become barred by lapse 
of time (a), or has in any other way ceased to be payable, 
then the term may be enlarged into a fee simple in the 
manner, and subject to the restrictions, in this section 
provided. 

Presumption (a) The Statute of Limitations, 3 & 4 Will 4, c. 27, does not apply 

vi?^®*^*" °^* to rent reserved on a lease (Grant v. Ellis, 9 Mees. & Welsby, 113 ; 
Sugden, Real Prop. Stat. 36, 63, 2nd ed.), but before that Act pre- 
sumption from lapse of time operated as a bar in cases where the old 
Act did not apply (Doe v. Prosser, Cowper, 217) ; and it is conceived 
that the same principle would hold now, so that after non-payment of 
rent for a long period it would be presumed to have been released : see 
Mdfidge v. Knott, Cowper, 214. 

(2.) Each of the following persons (namely) : 
(i.) Any person beneficially entitled in right of the 
term, whether subject to any incumbrance or 
not, to possession of any land comprised in 
the term; but, in case of a married woman, 
with the concurrence of her husband, unless 
she is entitled for her separate use. Whether 



rent. 
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with restraint on anticipation or not, and then s. 65 (2X (3). 

without his concurrence ; LoxcTteriw. 

(ii,) Any person being in receipt of income as trustee, 

in right of the term, or having the term vested 
in him in trust for sale, whether subject to any 
incumbrance oi not ; 
dii.) Any person in whom, as personal representative 
of any deceased person, the term is vested, 
whether subject to any incumbrance or not ; 
shall, as far as regards the land to which he is entitled, 
or in which he is interested, in right of the term, in any 
such character as aforesaid, have power by deed to declare 
to the effect that, from and after the execution of the 
deed, the term shall be enlarged into a fee simple. 

(3.) Thereupon, by virtue of the deed and of this Act, 
the term shall become and be enlarged accordingly, and 
the person in whom the term was previously vested shall 
acquire and have in the land a fee simple instead of the 
term (6). 

This section enables the conversion into fee simple of a long term in Section applies 
a case where it is practically impossible that evidence of title to the ^ ***^ where 
reversion in fee could exist at the expiration of the term, at least where j^^ appreciable 
the reversion is not vested in a corporation, and where also if such valiie. 
evidenoB did exist the value of the reversion must be infinitesimally 
small at. the time of conversion. 

Before the Act 8 & 9 Vict. c. 106, a tortious fee, and for all practical Old mode of 
purposes an actual fee, could be acquired by means of a feoffment : see acquiring f«€. 
1 Sand. Uses, 80, &th ed. ; 2 i&. 14 et aeq. But s. 4 of that Act 
took away the tortious effect of a feofiinent, and rendered impossible 
the acquisition of a fee in place of a term. The usual origin of a long 
term is a mortgage by demise where the right t>f redemption has been 
foreclosed or has been barred by possession and lapse of time. The 
fact that the land is not freehold is often overlooked, complication of 
title arises, and the intentions of a testator are sometimes frustrated, the 
leasehold interest passing under a gift not intended to include iL 

The power to convert into a fee is given to "any person beneficially Who has power 
entitled" "to possession " (see definition of "possession," s. 2 (iii.), to conrert. 
ante). Thus a tenant for life, legal or equitable, and whether the land 
is " subject to any incumbrance or not/ can effect the conversion. A 
trustee can only convert where the trust is active and he is in receipt Trustee, 
of rent. Otherwise the beneficial owner is the person to convert. 
Thus a trustee under the usual trust for sale and conversion in a will 
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£ffect of con- 
renion. 



1$. 65 (4X (5). would be the proper person to effect a oonyerBionf but not the trustee 
— -^ under a settlement holding the term on trusts corresponding to the 

LowG Terms, lin^it^tion of the freeholds. There the equitable tenant for life would 
be the proper person. 

Mortgagor bat A mortgagee cannot conyert, as it would be improper to allow him 

not mortgagee, f^ change the nature of his mortgagoi's estate. But the mortgagor can 

convert, the conversion being no injury to the mortgagee. 

Qi) The effect of subs. 3 is to defeat the reversion in fee in the same 
way as on a disentail, so that the fee acquired by conversion is free 
from all dealings affecting the original fee. 

It has been suggested (see Clerke and Brett's Conv. A. p. 162), that 
A. having a lease for 999 years at a rent might demise to B. for 500 
years without rent, taking a fine, and then B. could acquire the fee. Still 
the rights of A., such as they might be, would be preserved under 
subs. 4. But the section seems to apply only to a term immediately 
under the fee, the expression *' other person entitled ** meaning ** other 
person entitled in remainder or reversion after the freeholder." 

(4.) The estate in fee simple so acquired by enlarge* 
ment shall be subject to all the same trusts, powers, 
executory limitations over, rights, and equities, and to 
all the same covenants and provisions relating to user 
and enjoyment, and to all the same obligations of every 
kind, as the term would have been subject to if it had 
not been so enlarged. 

(5.) But where any land so held for the residue of a 
term has been settled in trust by reference to other land, 
being freehold land, so as to go along with that other 
land as far as the law permits, and, at the time of 
enlargement, the ultimate beneficial interest in the term, 
whether subject to any subsisting particular estate or 
not, has not become absolutely and indefeasibly vested 
in any person, then the estate in fee simple acquired as 
aforesfdd shall, without prejudice to any conveyance for 
value previously made by a person having a contingent 
or defeasible interest in the term, be liable to be and 
shall be conveyed and settled in like manner as the 
other land, being freehold land, aforesaid, and until so 
conveyed and settled shall devolve beneficially as if it 
had been so conveyed ^nd settled. 

Where no Under subs. 6, where there has been no dealing for value with the 

dealing twjiir« ^jjtimate beneficial interest in the term, and that interest has not 
18 changed ; ' 
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become abeolutely and indefeasibly vested (as where the tenn has been 8. 61^ (5X (6), 
settled in the usual way, and no tenant in tall by purchase has attained W- 

twenty-one), the land on the enlargement of the tenn is for ail purposes X/^^q Tebms. 
of descent, devise, &c., changed from leasehold to fee simple. It will — 

no longer vest absolutely in the first tenant in tail who attains twenty- 
one, but will descend under the entail if not disentailed. This result 
is the same as that produced where leaseholds are sold under a power 
of sale and the proceeds invested in fee simple land. 

Where there has been a conveyance for value the effect of that conirti where 
conveyance is preserved. Thus suppose the settlement to be on A. for J conveyance 
life, remainder to his sons successively in tail, remainder to G. in tail, 
remainder to D. in fee, A. has no son of age, the term has not become 
absolutely and indefeasibly vested in any person, therefore the estate in 
fee simple acquired by enlargement should be conveyed to the uses of 
the settlement, and in the meantime will devolve accordingly as to the 
equitable interest. But C. will become absolutely entitled to the term 
in case A. dies without having a son who attains the age of twenty-one 
or dies under that age without leaving issue inheritable, and if G. has 
mortgaged this contingent interest then the mortgagee will take the fee . 
obtained by enlargement in the same event in which he would have taken 
the term, but the equity of redemption will devolve under the entalL 
If a son of A. attains twenty-one before the enlargement is effected, then 
he becomes absolutely and indefeasibly entitled to the term, and this 
subs. 6 does not apply, but under subs. 4 the fee acquired is subject to 
the same trusts as the term, that is, a trust for the son absolutely, and 
no disentail is required. Under a will the land will pass as freehold or 
leasehold, according to its tenure at the time of the testator's death. 

(6.) The estate in fee simple so acquired shall, whether 
the term was origimLlly created without impeachment of 
waste or not, include the fee simple in {dl mines and 
minerals which at the time of enlargement have not 
been severed in right, or in fact, or have not been severed 
or reserved by an inclosure Act or award. 

(7.) This section applies to every such term as afore- 
said subsisting at or after the commencement of this Act. 

Subs. 6 in effect gives to the owner of a fee obtained by enlargement Sares the 
the right to the mines in fee as well as the land, except in those cases "C^^^ ^ mines 
where there is a possibility that the mines can be shewn to be vested garfj^ owimt. 
in some other person than the reversioner in fee. 

Mines severed in right (as by conveyance separately from the land) 
will also be severed in fact, but the words *' in fact" seem also required 
to 8av& the title of a person in possession of mines without obliging 
him i^ shew that they have been severed in right. 

See Precedents, posty applicable to this section. 
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S. 66. 

ADOPTIOSf OF 

Act. 

Protection of 
solicitor and 
trustees 
adopting Act. 



Solicitor's 
responsibility 
in reference to 
adoption of the 
Act. 



Adoption by 
trustees. 



XIV. — Adoption of Act. 

66. — (1.) It is hereby declared that the powers given 
by this Act to any person^ and the covenants, provisions^ 
stipulations, and words which under this Act are to be 
deemed included or implied in any instrument, or are by 
this Act made applicable to any contract for sale or 
other transaction, are and shall be deemed in law proper 
powers, covenants, provisions, stipulations, and words, to 
be given by or to be contained in any such instrument, 
or to be adopted in connexion with, or applied to, any 
such contract or transaction ; and a solicitor shall not be 
deemed guilty of neglect or breach of duty, or become 
in any way liable, by reason of his omitting, in good 
faith, in any such instrument, or in connexion with any 
such contract or transaction, to negative the giving, 
inclusion, implication, or application of any of those 
powers, covenants, provisions, stipulations, or words, or 
to insert or apply any others in place thereof, in any 
case where the provisions of this Act would allow of his 
doing so. 

(2.) But nothing in this Act shall be taken to imply 
that the insertion in any such instrument, or the adoption 
in connexion with, or the application to, any contract or 
transax^tion, of any further or other powers, covenants, 
provisions, stipulations, or words is improper. 

(3.) Where the solicitor is acting for trustees, executors, 
or other persons in a fiduciary position, those persons 
shall also be protected in like manner. 

(4.) Where such persons are acting without a solicitor, 
they shall also be protected in like manner. 

Under this s. a solicitor adopting the Act and framing his drafts 
00 as to incorporate the forms contained in the Act, or so as not 
to exclude any provisions of the Act, incurs no responsibility, those 
forms and provisions being by this section declared proper. The same 
holds as to a trustee or executor. If he uses other forms his responsi- 
bility remains the same as before the Act. 

Having regard to subs. 3, trustees and executors will probably 
always require the Act to be adopted, thereby obtaining express 
statutory protection. 
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83. 67, 68, 
XV. — ^Ml60ELIiAyE0U& ^ — 

HBX>U8. 



67. — (!•) Any notioe required or authorized by this 
Act to be served shall be in writing. ^^JJ* 

(2.) Any notice required or authorized by this Act to notice. 
be served on a lessee or mortgagor shall be sufficient, 
although only addressed to the lessee or mortgagor by 
that designation without his name, or generally to the 
persons interested without any name, and notwithstanding 
that any person to be affected by the notice is absent, 
under disability, unborn, or unascertained. 

(3.) Any notice required or authorized by this Act to 
be served shall be sufficientlv served if it is left at the 
last-known place of abode or business in the United 
Kingdom of the lessee, lessor, mortgagee, mortgagor, or 
other person to be served, or, in case of a notice required 
or authorized to be served on a lessee or mortgagor, is 
affixed or left for him on the land or any house or 
building comprised in the lease or mortgage, or, in case 
of a mining lease, is left for the lessee at the office or 
counting-house of the mine. 

(4.) Any notice required or authorized by this Act to 
be served shall also be sufficiently served, if it is sent by 
post in a registered letter addressed to the lessee, lessor, 
mortgagee, mortgagor, or other person to be served, by 
name, at the aforesaid place of abode or business, office, 
or counting-house, and if that letter is not returned 
through the post-office undelivered; and that service 
shall be deemed to be made at the time at which the 
registered letter would in the ordinary course be delivered. 

(5.) This section does not apply to notices served in 
proceedings in the Court. 

Afl to service on mortgagor of notice to sell by mortgagee, see note Serrice on 
to 8. 20, ante. mortgagor. 

68. The Act described in Part II. of the First Short titio of 
Schedule to this Act shall, by virtue of this Act, have c.62^^***"^ 
the short title of the Statutory Declarations Act, 1835, 
and may be cited by that short title in any declaration 
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ss. 68, 69 (\\ made for any purpose under or by virtue of that Act, or 
^ (6), n) ^ ^^7 other document, or in any Act of Parliament 

(p jt (^> Xbe object of this 8« is to render nnneoeasary the long and cambrons 

MiaoELLA- title of the Act referred to. The Form given in the sobednle to that Act 

VBOua. will now run thus : I, A. B., do solemnly .... and by virtue of the 

"~*~ Statutory Declarations Act^ 1835, &c 



Coubt; Pro- 
cedure; 
Orders. 

Regulations 
respecting 
payments into 
Court and 
applications. 



39 & 40 Vict. 
G. 59, s. 17. 



XVL— Coubt; Pbockdubb; Ordebs. 

69, — (1.) All matters within the jurisdiction of the 
Court under this Act shall, subject to the Acts regulating 
the Court, be assigned to the Chancery Division of the 
Court 

(2.) Payment of money into Court shall efiSdctually 
exonerate therefrom the person making the payment 

(3.) Every application to the Court shall, except where 
it is otherwise expressed, be by summons at Chambers. 

(4.) On an application by a purchaser notice shall be 
served in the first instance on the vendor. 

(5.) On an application by a vendor notice shall be 
served in the first instance on the purchaser. 

(6.) On any application notice shall be served on such 
persons, if any, as the Court thinks fit 

(7.) The Court shall have full power and discretion to 
mi^e such order as it thinks fit respecting the costs, 
charges, or expenses of all or any of the parties to any 
application. 

(8.) General Bules for purposes of this Act shall be 
deemed Bules of Court within section seventeen of the 
Appellate Jurisdiction Act, 1876, and may be made 
accordingly. 

(9.) The powers of the Court may, as regards land in 
the County Palatine of Lancaster, be exercised also by 
the Court of Chancery of the County Palatine; and 
Bules for regulating proceedings in that Court shall be 
from time to time made by the Chancellor of the Duchy 
of Lancaster, with the advice and consent of a Judge of 
the High Court acting in the Chancery Division, and of 
the Vice:Chancellor of the County Palatine. 
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(10.) General Bulea^ and Bules of the Court of s. 69, (io);S. 
Chancery of the County Palatine, under this Act may '12{ ^^^ ^^^' 
be made at any time after the passing of tiiis Act, to 

CotjRT • Pro- 

take efifect on or after the commencement of this Act. cedure; 

70.— (1.) An order of the Court under any statutory Orders. 
or other jurisdiction shall not as against a purchaser be Orden of 
invalidated on the ground of want of jurisdiction, or of ^^[J^^"" 
want of any concurrence, consent, notice, or service, 
whether the purchaser ^las notice of any such want or 
not. 

(2.) This section shall have effect with respect to any 
lease, sale, or other act under the authority of the Court, 
and purporting to be in pursuance of the Settled Estates 
Act, 1877, notwithstanding the exception in section forty 40 & 4i vict. 
of that Act, or to be iu pursuance of any former Act ^ ^^' ■• '*^' 
repealed by that Act, notwithstanding any exception in 
such former Act. 

(3.) This section applies to all orders made before or 
after the commencement of this Act, except any order 
which has before the commencement of this Act been 
set aside or determined to be invalid on any ground, 
and except any order as regards which an action or 
proceeding is at the commencement of this Act pending 
for having it set aside or determined to be invalid. 

TbiB sect has an important eflect in making valid titles under What matters 
sales by the Court The order for sale is made conclusive as to juris- covered by 
diction (for instance to sell part of a settled estate for any purpose) " "^ ^^' 
and as to consent (as of a respondent in a petition under ^e Settled 
Estates Act), notice, or service (as where a party to an action or a person 
served with notice (rf judgment in an action does not appear). It seems 
clear that the purchaser must still ascertain that all persons in existence 
who ought to be parties to the action or other proceeding appear to 
be parties or to be otherwise bound. If any person in existence be 
not a party or not so bound, it is not a question of jurisdiction, concur- 
rence, consent, notice, or service, but simply that his interest is not 
affected by the action or other proceeding. To go further would require 
the establishment of a jurisdiction and proceedings similar to those of 
the Landed Estates Court in Ireland. 

Subs. 2 gives this section an important retrospective effect by How far retro- 
making valid every past lease or sale under the Settled Estates Acts of >P«<^ve. 
1856 and 1877, where no proceedings have been taken to question the 



1 



S. 70 (3) ; SS. 
71, 72 (1), 
(2), (3). 

Court; 

prooedube ; 

Orders. 
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Powers nnder 
Lord Cran- 
worth's Act 
preserved. 
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sale, notwithstanding that there has been in fact an omission to obtain 
the required consent under s. 28 of the first Act^ or s. 40 of the second 
Act 

XVII. — Bepeals. 

71. — (1.) The enactments described in Part III. of the 
Second Schedule to this Act are hereby repealed. 

(2.) The repefid by this Act of any enactment shall 
not affect the validity or invalidity, or any operation, 
effect, or consequence, of any • instrument executed or 
made, or of anything done or suffered, before the com- 
mencement of this Act, or any action, proceeding, or 
thing then pending or uncompleted ; and every such 
action, proceeding, and thing may be carried on and 
completed as if there had been no such repeal in this 
Act ; but this provision shall not be construed as qualify- 
ing the provision of this Act relating to section forty of 
the Settled Estates Act, 1877, or any former Act repealed 
by that Act, 

Subs. 2 preserves to the full extent the power of sale given by Lord 
Granworth's Act in case of mortgages prior to 1882. The " operation 
and effect " of that Act was to give every mortgagee a power of sale 
unless otherwise agreed, and as a *' consequence " he could sell. This 
" operation, effect, and consequence * are not to be affected by the repeal 
of the Act : See similar but more extensive reservation of powers of 
the Public Works Loan Commissioners under their repealed Acts by 
88 & 39 Vict c. 69, & 57 (Public Works Loans Act, 1875). 



Irelano. 

Modifications 

tespecting 

Ireland. 



XVIIL-^Ireland. 

72« — (1.) In the application of this Act to Ireland 
the foregoing provisions shall be modified as in this 
section provided. 

(2.) The Court shall be Her Majesty's High Court of 
Justice in Ireland. 

(3.) All matters within the jurisdiction of that Court 
shall, subject to the Acts regulating that Court, be 
assigned to the Chancery Division of that Court; but 
General Bules under this Act may direct that any of 
those matters be assigned to the Land Judges of that 
Division. 
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(4) The proper oflSce of the Supreme Court of Judi- s. 72 (4), (5) ; 

cature in Ireland shall be substituted for the central J 1 

oflSce of the Supreme Court of Judicature. I relan d. 

(5.) General Rules for purposes of this Act for Ireland 
shall be deemed Bules of Court within the Supreme 
Court of Judicature Act (Ireland), 1877, and may be 40&4iVict. 
made accordingly, at any time after the passing of this ^ » ■• • 
Act, to take effect on or after the commencement of this 
Act. 

73./— (1.) Section five of the Vendor and Purchaser Death of bare 
Act, 1874, is hereby repealed from and after the com- J™^^^"' 
mencement of this Act, as regardis cases of death there- 37 & 38 vict. 
after happening ; and section seven of the Vendor and ' ' 
Purchaser Act, 1874, is hereby repealed as from the date 
at which it came into bperation. 

(2.) This section extends to Ireland only. 

(a) As to the meaning of a " bare trustee,*' see p. 137 (a), post. 
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SCHEDULES. 



THE FIEST SCHEDULE. 



ACTS AFFECTED (a). 
Part I. 

1 <& 2 Yiot. c. 110. — An Act for abolishing arrest on mesne 

process in civil actions, except in certain cases; for 
extending the remedies of creditors against the property 
of debtors ; and for amending the laws for the relief of 
insolvent debtors in England. 

2 & 3 Vict. 0. 11. — An Act for the better protection of pnr- 

chasers against judgments, crown debts, lis pendens, 
and fiats in bankruptcy. 
18 & 19 Yict. c. 15. — An Act for the better protection of 
purchasers against judgments, crown debts, cases of lis 
pendens, and life annuities or rentcharges. 

22 & 23 Vict. c. 35. — An Act to further amend the law of 

property and to relieve trustees. 

23 & 24 Yict. c. 38. — ^An Act to further amend the law of 

property. 
23 & 24 Yict. 0. 115. — ^An Act to simplify and amend the 
practice as to the entry of satisfaction on Crown debts 
and on judgments. 

27 & 28 Yict. c. 112. — An Act to amend the law relating to 

future judgments, statutes, and recognizances. 

28 & 29 Yict. c. 104.— The Crown Suits, &c. Act, 1865. 

31 & 32 Vict. c. 54.— The Judgments Extension Act, 1868. 

Part II. 

5 & 6 Will. 4, c. 62. — An Act to repeal an Act of the present 
session of Parliament, intitided *' An Act for the moro 
effectual abolition of oaths and afiSrmations taken and 

(a) Some of these Acts weie affected only by sectioDS of the Bill strnok 
out in the House of Commons, and the reference to them here should also 
liave been stnick out. (/See Preface to the first edition.) 
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made in yarious Departments of the State, and to sub- 
stitute declarations in lieu thereof; and for the more 
entire suppression of voluntary and extra-judicial oaths 
and affidavits;" and to make other provisions for the 
abolition of unnecessary oaths. 



THE SECOND SCHEDULK 



REPEALS. 

A description or citation of a portion of an Act is inclusive 

of the words, section, or other part, first or last mentioned, 

or otherwise leferred to as forming the beginning, or as 

forming the end, of the portion comprised in the description 

or citation* 

Part L 



22 & 23 Vict, 
c. 35, in part. 



23 <fc 24 Vict, 
c. 126, in part 



15 & 16 Vict, 
o. 86, in part. 



An Act to further amend the]. ., 

law of property and to relieve v^^ / 

trustees ] ™ y» 

Sections four to nine. 

The Common Law Procedure) in part; 

Act, 1860 1 namely,— 

Section two. 

Part II. 

An Act to amend the practice j. -j^«a. 
and course of proceeding in V J^^i' _ 
the High Court of Chancery . | ^' 

Section forty-eight. 

Part III. 

An Act to facilitate the convey- 
ance of real property. 

An Act to give to trustees,] 
mortgagees, and others cor- . ^^^. 

tain powers now commonly I ^amelv 

inserted in settlements, mort- 1 ^* 

gages, and wills .... J 
Parts II. and III. (sections 
eleven to thirty) (a). 

(a) Part I. of this Act would have been Buperaeded by the Settled 
Land Bill ; but is still left in force that Bill not having passed. 

1 



8 & 9 Vict. o. 
119. 

23 & 24 Vict, 
c. 145, in part. 
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THE THIED SCHEDULE. 



STATUTORY MORTGAGE. 

Part I. 

Deed of StatiUory Mortgage, 

This Indenture made by way of statutory mortgage the 
day of 1882 between A, of [dc] of the one part 

and M, of [<3&c.] of the other part Witnesseth that in con- 
sideration of the sum of £ now paid to A, by M. of 
which sum A, hereby acknowledges the receipt A. as mort- 
gagor and as beneficial owner hereby conveys to M. All that 
[dc] To hold to and to the use of M. in fee simple for 
securing payment on the day of 1883 of the 
principal sum of £ as the mortgage money with 
interest thereon at the rate of [four] per centum per annum. 
In witness &c. 



* 



Variations in this and gubsequent forms to be madet if required, for 
. leasehold land^ or other matter. 



Taut II. 

(A.) 

Deed of Statutory Transfer^ Mortgagor not joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between M. of [del ^^ 

the one part and T, of [cf c] of the other part supplemental 
to an indenture made by way of statutory mortgage dated 
the day of 1882 and made between [dc] Wit- 

nesseth that in consideration of the sum of £ now paid 

to M, by r. being the aggregate amount of £ mortgage 

money and £ interest due in respect of the said mort 

gage of which sum M. hereby acknowledges the receipt M. 
as mortgagee hereby conveys and transfers to T, the benefit 
of the said mortgage. 
In witness <&c. 
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(B.) 

Deed of Statutory Transfer y a Covenantor joining. 

This Indenture made by way of statutory transfer of 
mortgage the day of 1883 between A, of [dc] of 

the firat part B. of [dc] of the second part and C. of [dc.] 
of the third part supplemental to an indenture made by way 
of statutory mortgage dated the day of 1882 and 

made between [dc] Witnesseth that in consideration of 
the sum of £ now paid to A. by C. being the mortgage 

money due in respect of the said mortgage no interest being 
now due and payable thereon of which sum A. hereby 
acknowledges the receipt A. as mortgagee with the concur- 
rence of B, who joins herein as covenantor hereby conveys 
and transfers to C. the benefit of the said mortgage. 
In witness &o, 

(C.) 
Statutory Transfer and Statutory Mortgage combined. 

This Indenture made by way of statutory transfer of 

mortgage and statutory mortgage the day of 

1883 between A. of [dc.] of the 1st part B. of [dc] of the 

2nd part and C. of [dc] of the 3rd part supplemental to an 

indenture made by way of statutory mortgage dated the 

day of 1882 and made between [dc] Whereas 

the principal sum of £ only remains due in respect of 

the said mortgage as the mortgage money and no interest is 

now due and payable thereon And whereas B, is seised in 

fee simple of the land comprised in the said mortgage subject 

to that mortgage Now this Indenture witnesseth that in 

consideration of the sum of £ now paid to A. by C. of 

which sum A, hereby acknowledges the receipt and B, hereby 

acknowledges the payment and receipt as aforesaid* A. as 

mortgagee hereby conveys and transfers to C. the benefit of 

the said mortgage And this Indenture also witnesseth that 

for the same consideration A. as mortgagee and according to 

his estate and by direction of B. hereby conveys and B. as 

beneficial owner hereby conveys and confirms to C. All that 

[dc] To hold to- and to the use of C. in fee simple for 

securing payment on the day of 1882 off the 

I 2 
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8um of £ as the mortgage money with interest thereon 

at the rate of [four] per centum per annum. 
In witness &c, 
[Or, in case of further advance^ after aforesaid at * insert and 
also in consideration of the further sum of £ now pedd 

by C. to B. of which sum B. hereby acknowledges the receipt, 
and after of at f insert the sums of £ and £ making 

together] 

*«* Variations to be made^ as required^ in oase of the deed being made by 
indorsement^ or in respect of any other thing. 

Part III. 

Deed of StaJtutory Be-eonveyanee of Mortgage. 

This Indenture made by way of statutory re-conveyance 
of mortgage the day of 1884 between C. of [dc] 

of the one part and B. of [dc] of the other part supplemental 
to an indenture made by way of statutory transfer of mort- 
gage dated the day of 1888 and made between 
[dc] WITNESSETH that in consideration of all principal 
money and interest due under that indenture having been 
paid of which principal and interest 0. hereby acknowledges 
the receipt C. as mortgagee hereby conveys to B. all the 
lands and hereditaments now vested in C. under the said 
indenture To hold to and to the -use of B. in fee simple 
discharged from all principal money and interest secured by 
and from all claims and demands under the said indenture. 
In witness &c. 

*^* Variations as noted above. 



THE FOURTH SCHEDULE. 



SHORT FORMS OF DEEDS. 

I. — Mortgage. 

This Indenture of Mortgage made the day of 

1882 between A. of [dc] of the one part and B. of [dc] and 
C. of [dc] of the other part Witnesseth that in considera- 
tion of the sum of £ paid to A. by B. and C. out of 
money belonging to them on a joint account of which sum 
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A. hereby acknowledges the receipt A. hereby covenants 
with B, and C. to pay to them on the day of 

1882 the sum of £ with interest thereon in the mean- 

time at the rate of [/our] per centum per annum and also as 
long after that day as any principal money remains due 
under this mortgage to pay to B. and 0. interest thereon at 
the same rate by equal half-yearly payments on the 
day of and the day of And this Indenture 

ALSO WITNESSETH that for the same consideration A. as bene- 
ficial owner hereby conveys to B. and C. All that [dc] To 
hold to and to the use of B. and C. in fee simple subject to 
the proviso for redemption following (namely) that if A. or 
any person claiming under him shall on the day of 

1882 pay to B. and 0. the sum of £ and interest 

thereon at the rate aforesaid then B. and C, or the persons 
claiming under them will at the request and cost of A. or 
the persons claiming under him re-convey the premises to A. 
or the persons claiming under him And A. hereby covenants 
with B. as follows [here add covenant as to fire inturance or 
other special covenant required]. 

In witness, &c. 

II. — Further Charge, 

This Indenture made the day of 18 between 

[the same parties as the foregoing mortgage] and supplemental 
to an indenture of mortgage dated the day of 

18 and made between the same parties for securing the 
sum of £ and interest at [four] per centum per annum 

on property at [dc] Witnbsseth that in consideration of 
the further sum of £ paid to A, by B. and C. out of 

money belonging to them on a joint account [add receipt and 
covenant as in the foregoing mortgage] and further that all the 
property comprised in the before-mentioned indenture of 
mortgage shall stand charged with the payment to jB. and C. 
of the sum of £ and the interest thereon hereinbefore 

covenanted to be paid as well as the sum of £ and 

interest secured by the same indenture. 
In witness, &c. 

III. — Conveyance on Sale, 

This Indenture made the day of 1883 between 

A, of [dc] of the Ist part B, of [dc] and C. of [dc] of the 
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2nd part and M. of [dc] of the Sr^L part Whereas by an 
indenture dated [dc] and made between [dc] the lands 
hereinafter mentioned were conveyed by A, to B, and C. in 
fee simple by way of mortgage for securing £ and 

interest and by a supplemental indenture dated [dc] and 
made between the same parties those lands were charged by 
A. with the payment to B. and C. of the further sum of 
£ and interest thereon And whereas a principal sum 

of £ remains due under the two before-mentioned 

indentures but all interest thereon has been paid as B. and 
(7. hereby acknowledge Now this Indenture witnicssbth 
that in consideration of the sum of £ paid by the 

direction of A. to B. and C. and of the sum of £ paid, 

to A, those two sums making together the total sum of 
£ paid by Jf. for the purchase of the fee simple of the 

lands hereinafter mentioned of which sum of £ B, and 

C. hereby acknowledge the receipt and of which total sum of 
£ A. hereby acknowledges the payment and receipt in 

manner before-mentioned B. and C. as mortgagees and by 
the direction of A. as beneficial owner hereby convey and A. , 
as beneficial owner hereby conveys and confirms to M, All 
that [^c] To hold to and to the use of 3f. in fee simple 
discharged from all money secured by and from all claims 
under the before-mentioned indentures [Add^ if required. 
And A, hereby acknowledges the right of M, to production 
of the documents of title mentioned in the Schedule hereto 
and to delivery of copies thereof and hereby undertakes for 
the safe custody thereof]. 
In witness, <&c. 

[The Schedule above referred to. 
To covUain list of documents retained by AJ] 

TV. — Marriage Settlement. 

This Indenture made the day of 1882 between 

John M. of [dc.'] of the 1st part Jane S. of [dc] of the 2nd 
part and X. of [dc] and T. of [dc] of the 3rd part WITNESSETH 
that in consideration of the intended marriage between John 
M. and Jane S. John M. cus settlor hereby convejs to X and 
r. All that [dc] To hold to X and Y. in fee simple to the 
use of John M. in fee simple until the marriage and after the 
marriage to the use of John M. during his life without 
impeachment of waste with remainder after his death to the 
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use that Jane 8. if she surviveB him may receive during the 
reat of her life a yeariy jointure rentcharge of £ to 

commence from his death and to be paid by equal half-yearly 
payments the first thereof to be made at the end of six 
calendar months from his death if she is then living or if 
not a proportional part to be paid at her death and subject 
to the before-mentioned rentcharge to the use of X and F. 
for a term of five hundred years without impeachment of 
waste on the trusts hereinafter declared and subject thereto 
to the use of the first and other sons of John M, and Jane S. 
successively according to seniority in tail male with re- 
mainder [insert here^ if thought desirable, to the use of the 
same first and other sons successively according to seniority 
in tail with remainder] to the use of all the daughters of 
John M. and Jane 8, in equal shares as tenants in common in 
tail with cross remainders between them in tail with re- 
mainder to the use of John M, in fee simple [Insert trusts of 
term of 600 years for raising portions ; also, if requiredy power to 
charge jointure and portions on a future marriage ; also powers of 
8(de, exchange^ and partition, and other powers and provisions, if 
and as desired,] 

In witness, &c. 
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SOLIOITOBS* BEMUNEBATION ACT. 



CHAPTER IV. 

SOLICITORS' REMUNERATION ACT, 1881. 
44 & 45 VICT. c. 44. 

s. 1 (IX (2), An Ad far making better proviiian respeeting the Bem/unera- 

j^ turn ofScUcUore in Cotyveyaneing and other nen-eanten- 

tiauB BueineiB. [22nd August, 1881.] 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 



PreUmmary, 

Short title; 
extent; intel^ 
pretation. 



Preilifninarif. 

1. — (1.) This Act may be cited as the Solicitors Be- 
muneration Act, 1881. 

(2.) This Act does not extend to Scotland. 

(3.) In this Act— 

'^ Solicitor" means a solicitor or proctor qualified 
according to the statutes in that behalf : 

** Client '' includes any person who, as a principal, or 
on behalf of another, or as trustee or executor, or 
in any other capacity, has power, express or implied, 
to retain or employ, and retains or employs, or is 
about to retain or employ, a solicitor, and any 
person for the time being liable to pay to a solicitor, 
for his services, any costs, remuneration, charges, 
expenses, or disbursements : 

** Person" includes a body of persons corporate or 
unincorporate : 

** Incorporated Law Society " means, in England, the 
society referred to under that title in the Act 
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passed in the session of the twenty-third and s. i(3);S. 2. 
twenty-fourth years of Her Majesty's reign, in- preuii^iiiary. 
tituled '*An Act to amend the Laws relating to 
Attorneys, Solicitors, Proctors, and Certificated 
Conveyancers"; and, in Ireland, the society re- 
ferred to under that title in the Attorneys and 29 & soviet. 
Solicitors Act, Ireland, 1866 : "^ ^^' 

^Provincial law societies or associations'* means all 
bodies of solicitors in England incorporated by 
Boyal Charter, or under the Joint Stock Companies 
Act, other than the Incorporated Law Society 
a|x)ve mentioned* 

General Orders, General Orders. 

2» In England, the Lord Chancellor, the Lord Chief Power to make 
Justice of England, the Master of the Bolls, and the ^°«~^ ^'^«" 
president for the tmie being of the Incorporated Law tion in con^ey- 
Society, and the president of one of the provincial law *°^*"^' *^ 
societies or associations, to be selected and nominated 
from time to time by the Lord Chancellor to serve during 
the tenure of office of such president, or any three of 
them, the Lord Chancellor being one, and, in Ireland, 
the Lord Chancellor, the Lord Chief Justice of Ireland, 
the Master of the Bolls, and the president for the time 
being of the Incorporated Law Society, or any three of 
them, the Lord Chancellor being one, may from time to 
time make any such General Order as to them seems 
fit for prescribing and regulating the remuneration of 
solicitors in respect of business connected with sales, 
purchases, lettses, mortgages, settlements, and other 
matters of conveyancing, and in respect of other business 
not being business in any action, or transacted in any 
Court, or in the Chambers of any Judge or Master, and 
not being otherwise contentious business, and may revoke 
or alter any such Order. 

The power to make orders does not extend to common form business 
in the Probate Division^ that business being excluded by the words 
" transacted in any Court." 
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83. 3, 4. 3. One month at least before any such General Order 

GeneraiOrdera ^^^^ ^ made, the Lord Chancellor shall cause a copy of 
Commanicatioii ^^ regulations and provisions proposed to be embodied 
Uw ^Se"**^ therein to be communicated in writing to the Council of 

the Incorporated Law Society, who shall be at liberty to 
submit such observations and suggestions in writing as 
they may think fit to offer thereon; and the Lord 
Chancellor, and the other persons hereby authorised' to 
make such Order, shcdl take into consideration any such 
observations or suggestions which may be submitted to 
them by the scdd Council within one month from the day 
on which such communication to the said Council shall 
have been made as aforesaid, and, after duly considering 
the same, may make such Order, either in the form or to 
the effect originally communicated to the said Council, 
or with such alterations, additions, or amendments, as' to 
them may seem fit. 
Principles of 4^ ^y General Order under this Act may, as regardg 

the mode of remuneration, prescribe that it shall be 
according to a scale of rates of commission or per-centage, 
varying or not in different classes of business, or by a 
gross sum, or by a fixed sum for each document prepared 
or perused, without regard to length, or in any other 
mode, or partly in one mode and partly in another, or 
others, and may, as regards the amount of the remunera- 
tion, regulate the same with reference to all or any of 
the following, among other, considerations ; (namely,) 
The position of the party for whom the solicitor is 
concerned in any business, that is, whether as vendor 
or as purchaser, lessor or lessee, mortgagor or mort- 
gagee, and the like : 
The place, district, and circumstances at or in which 

the business or part thereof is transacted : 
The amount of the capital money or of the rent to 

which the business relates : 
The skill, labour, and responsibility involved therein 

on the part of the solicitor : 
The number and importance of the documents prepared 
or perused, without regard to length : 
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The average or ordinary remuneration obtained by ss. 5, 6, 7, 8 
solicitors in like business at the passing of this Act. ,^ 

6. Any General Order under this Act may authorise GenenUOrdert. 
and regulate the taking by a solicitor from his client of ^^*i,d*'in- 
security for future remuneration in accordance with any terest on dit- 
such Order, to be ascertained by taxation or otherwise, '*™*° 
and the allowance of interest. 

In the Bill as it left the H. of L., the word " interest *' was followed Jirror in mar- 
by the words " on money disbursed by a solicitor for his client." The f^^^ ^^^ ^ 
words in the marginal note *' on disbursements " ought to have been 
omitted, and must be disregarded. 

6, — (1.) Any General Order under this Act shall not Order to be laid 
take effect unless and until it has been laid before each t>«fo« Housea 

of Parliament ; 

House of Parliament, and one month thereafter has disallowance ou 

elapsed. addreae. 

(2.) If within that month an address is presented to 
the Queen by either House, seeking the disallowance of 
the Order, or part thereof, it shall be lawful for Her 
Majesty, by Order in Council, to disallow the Order, or 
that part, and the Order or part disallowed shall not take 
effect. 

7. As long as any General Order under this Act is in Effect of Order 
operation, the taxation of bills of costs of solicitors shall ** ^ taxation, 
be regulated thereby. 

Agreements. Agreements. 

8. — (1.) With respect to any business to which the powerfor 
foregoing provisions of this Act relate, whether any ""hcitorand 

m ^-^ ^ ii*&i*. . ■ cjiem vo agree 



General Order under this Act is in operation or not, it on form and 

amount of 
remuneration. 



shall be competent for a solicitor to make an agreement •™®"°* ®^ 



with his client, and for a client to make an agreement 
with his solicitor, before or after or in the course of the 
transaction of any such business, for the remuneration of 
the solicitor, to such amount and in such manner as the 
solicitor and the client think fit, either by a gross sum, 
or by commission or per-centage, or by salary, or other- 
wise ; and it shall be competent for the solicitor to accept 
from the client, and for the client to give to the solicitor, 
remuneration accordingly. 
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8. 8 (2), (3X . (2.) The agreement shall be in writing, signed hj the 
^^^J-fl^' person to be bound thereby or by his agent in that 

Agreements, behalf. 

(3.) The agreement may, if the solicitor and the client 
think fit, be made on the terms that the amount of the 
remuneration therein stipulated for either shall include 
or shall not include all or any disbursements made by 
the solicitor in respect of searches, plans, travelling, 
stamps, fees, or other matters. 

(4.) The agreement may be sued and recovered on or 
impeached and set aside in the like manner and on the 
like grounds as an agreement not relating to the re- 
muneration of a solicitor; and if, under any order for 
taxation of costs, such agreement being relied upon by 
the solicitor shall be objected to by the client as unfair 
or unreasonable^ the taxing master or officer of the Court 
may inquire into the facts, and certify the same to the 
Court ; and if, upon such certificate, it shall appear to 
the Court or judge that just cause has been shown either 
for cancelling the agreement, or for reducing the amount 
payable under the same, the Court or judge shall have 
power to order such cancellation or reduction, and to 
give all such directions necessary or proper for the 
purpose of carrying such order into effect, or otherwise 
consequential thereon, as to the Court or judge may 
seem fit. 

It would seem that an agreement under this section may (notwith- 
standiug s. 9) include an agreement as to security for future costs. 
Such agreement is good under this Act, although no General Order is 
in operation. The two parts of the Act are distinct. This section of 
the Bill takes its present form in consequence of amendments in the 
H. of L. 

Restriction on 9* The Attomcys and Solicitors* Act, 1870, shall not 
SoUdton' Act, apply to any business to which this Act relates. 

33 & 34 Vict, 
c. 28. 
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PAET II. 



-•o*- 



FORMS. 



CHAPTER I. 

CONTRACTS FOR SALE. 

In framing contracts and conditions of sale under the Y. & P. A. and 
C. A. the following rules may afford assistance. 

1. Where a title for forty years and upwards before the date of the Length of 
contract is intended to be furnished, the date of commencement need ^^^ 
not be specified, except in the following cases : — 

(a.) Advowsons or reversionary interests (Dart, 293, 294, 6th ed.). 
(b,) Tithes or other property derived from the Crown where evidence 

of the Crown grant is to be negatived, 
(c.) Where the docmnent first abstracted is a will and evidence of 

seisin is to be precluded : Parr v. Lovegrove^ 4 Drew. 170. 
{d.) Where the document first abstracted is a conveyance under a 
power, or trust for sale, or the bar of an entail, or other docu- 
ment of a similar kind. 
In all these cases the fixing of a date for commencement precludes 
inquiry to prior title : C. A. s. 3 (3). If the date be not fixed, the date 
of a recited deed may be the time prescribed by Y. & P. A.,s. 1 (see 
the last clause of that s.), and an abstract of the deed may be required. 
The safest course is always to fix the date of commencement 

2. The title of leaseholds for years commences with the lease (Y. Leaseholds. 
& P. A., 8. 2) or the underlease (C. A. s. 3 (1)). 

3. Unless the contrary be shewn, the last receipt for rent proves the 
validity of the lease and due performance of covenants therein, and in 
the case of an underlease also the validity of every superior lease and 
due performance of the covenants therein : C. A. s. 3 (4), (5), but 
where the rent is nominal so that there can be no receipt, special 
provision must be made. 

4. The title to the freehold of enfranchised copyholds or customary Enfranchised 
freeholds commences with the deed of enfranchisement : C. A. s. 3 (2;. copyholds. 

5. The commencement of title being fixed, requisitions on the prior 
title are precluded : C. A. s. 3 (3). 

6. As a general rule, all evidence in support of title and all docu- Evidence. 
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AGREEMENT FOR SALE. 



Recitals. 

One abstract 
for several 
lots. 

Documents not 
delivered to 
purchaser. 



Execution of 
conveyance. 



Payment of 
purchase- 
money. 



ments not in the vendor's possession, and copies of records, must be 
obtained and prodnced at the expense of the porchaser : 0. A. s. 3 (6) ; 
or prodaction must be precluded by condition. 

7. The commencement of title being fixed, all subsequent documents 
not of record must be produced or production must be precluded by 
condition. 

8. As to land, recitals of facts in documents twenty years old are 
evidence : V. & P. A. s. 2 (2). 

9. Only one abstract of the same title need be famished to a 
purchaser of several lots : C. A. s. 3 (7). 

10. Copies of documents not handed over must, if required by a 
purchaser, be paid for by him : C. A. s. 3 (6). 

11. An equitable right to production of documents is sufficient 
without a covenant for production : V. & P. A. s. 2 (3). 

12. The expense of a covenant for production, or of an acknowledg- 
ment or undertaking falls on tlie purchaser : V. & P. A. s. 2 (4). 

13. Where a vendor does not sell the whole property, he may retain 
the deeds : V. & P. A. s. 2 (5). 

14. The purchaser cannot require the conveyance to be executed in 
his presence or in that of his solicitor: C. A. s. 8, but he may still 
require that the money be paid to the vendor personally. 

15. The purchaser may pay his purchase-money to a solicitor pro- 
ducing the conveyance executed, with a receipt in or indorsed upon it : 
G. A. s. 56. 



Parties. 



Agreement 



to sell and 
purchase. 



Agreement for Sale by Private Contract. 

An Agreement made the day of between 

A., of &c., hereinafter called the vendor, of the one part, 
and B., of &c., hereinafter called the purchaser, of the 
other part, 

Whereby the vendor, so far as relates to the acts on 
his part to be performed, agrees with the purchaser, and 
the purchaser, so far as relates to the acts on his part to 
be performed, agrees with the vendor as follows, that is 
to say: — 

1. The vendor is to sell and the purchaser is to pur- 
chase at the price of £ the property hereinafter 
mentioned, and the fee simple and inheritance thereof in 
possession [or in case of leasehold, say, held under lease 
[underlease] dated the day of for the term of 
years from the day of [in case of 
underlease, say, less the last days thereof] at the 
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yearly rent of £ , and all the tenn and interest Price, 

granted by that lease [underlease] subject to the lessee's 
[underlessees] covenants and the provisions therein con** 
tained and subject to the tenancies but free from incum- 
brancesy that is to say : 

All that &C., which Parcels. 

premises are more particularly described in the schedule 
hereto, and are intended to be delineated on the plan 
hereto annexed, and to be thereon coloured (a). 

2. The purchaser is to pay his purchase-money on the. Time for com- 
day of next at the office of , at which ^ * **"* 

time and place the purchase is to be completed, and the 
purchaser paying his purchase-money [and the amount 
of valuation as hereinafter provided] is as from that day 
to be let into possession or into receipt of rents and pro- Poasession. 
fits, and up to that day all rent, rates, taxes, and outgoings 
are (if necessary) to be apportioned, and if from any 
cause whatever other than wilful default on the part of the 
vendor the completion of the purchase is delayed beyond 
the before-mentioned day, the purchase-money is to bear interest in case 
interest at the rate of 5 per cent, per annum from that ^ ^ ^^' 
day to the day of actual payment thereof. 



(a) Where several leases or underleases are sold together, iostead of 
the Hrst paragraph, say 

1. The vendor is to sell and the purchaser is to pur- 
chase at the price of £ All those pieces of land with 
the messuages thereon shortly described in the first 
column of the schedule hereto, free from incumbrances, 
for the residues of the respective terms mentioned in the 
second column of the same schedule granted by the 
several leases [underleases] the dates whereof are men- 
tioned in the third column of the same schedule, at the 
several rents mentioned in the fourth column of the same 
schedule, subject to the lessee's [underlessee's] covenants, 
and the provisions contained in the said leases [under- 
leases] and subject also to the tenancies afiecting the 
premises. 
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AGREEMENT FOR BALE. 



Time for 
delivery of 
requisitions, 



and replies to 
answers. 



If any objec- 
tion cannot be 
answered. 



Power to 
rescind. 



Contents of 
]ease[s] or 
underlease[s]. 



3. The purchaser is within days after delivery (a) 

of his abstract to send to Messrs. of , the 

solicitors of the yendor, a statement in writing of all the 
objections to and requisitions as to the title or eyidence 
of title, or the abstract, and subject thereto the title is to 
be deemed accepted, and all objections and requisitions 
not included in any statement sent within the time 
aforesaid are to be deemed waived, and any answer to 
any objection or requisition is to be replied to in writing 
within ten days after the delivery thereof, and if not so 
replied to is to be considered satisfactory, and time is to 
be deemed in all respects as of the essence of this clause, 
and if the purchaser should take any objection or make 
any requisition which the vendor is unable or unwilling 
to remove or comply with, and should not withdraw the 
same after being required so to do, the vendor may by 
notice in writing delivered to the purchaser or his solicitor, 
and notwithstanding any intermediate negotiation, rescind 
this agreement, and the purchaser is to return forthwith 
all abstracts and papers in his possession belonging to 
the vendor, and not to make any claim on the vendor for 
costs or otherwise (6). 

[Here add condition as to commencement of tiUe, special 
condition. No. 5, and any other special conditions^ see post. 
In case of leaseholds addy if required^ special conditions 
Nos. 26, 27, 29, 30, post, and continue ;] 

A copy [or copies] of the said lease [underlease] [or 
the leases [underleases] referred to in the schedule] has 
[have] been perused by the purchaser, and he shall be 
deemed to purchase with notice of all the contents 
thereof. 

[Also add clause as to preparation and delivery of convey- 
ance, 5ih ordinary condition, post. Also, if required, clause 



(a) No time should be stated for delivery of the abstract for the 
reasons given in the note to the 4th ordinary condition, post, 

(b) In sales by private contract there is generally no deposit, the 
purchaser being known, though sometimes a deposit may be required. 
If there is a deposit, the latter part of this clause should be as in the 
latter part of the 4th ordinary condition, post 
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for taking timher and ftattwes at a valuation, 2nd ftpenial 
condition, post. Also clause as to compensation or excluding 
compensation^ special conditiony No. 43 or 44, post.'] 

Lastly. If the purchaser should neglect or fail to per- Power to re- 
form this agreement on his part (a), the vendor may with 
or without notice resell the premises without previously 
tendering a conveyance to the purchaser, and any resale 
may be made by auction or private contract at such time, 
subject to such conditions, and in such manner generally 
as the vendor thinks proper ; and if thereby the vendor 
should incur a loss by reason of diminution in price or 
expenses incurred, or both, the purchaser is to pay to the 
vendor the amount of such loss as liquidated damages ; 
and on any resale by auction the premises may be bought 
in, and all expenses consequent on an unsuccessful 
attempt to resell are to be forthwith paid to the vendor 
by the purchaser. 

In witness, &c. 

The Schedule above referbed to. 

(a) if there is a deposit, say Lere — 

" his deposit money is to be forfeited to the vendor, who 
may,** &c. 
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CHAPTER II. 

CONDITIONS OF SALE. 



SECT. L 



Obdinaby Conditions of Sale by Auction (a). 



Highest 
bidder. 



Advance on 
bidding and 
retracting. 



1. The highest bidder is to be the purchaser, the 
vendor[8] fixing a reserve price and reserving the right 

Reserve price, to bid up to such reserve price [for each lot] by himself 
[themselves] or his [their] agent (6) [and also the right 
to consolidate two or more lots into one]. 

2. No person is to advance less than £ [the sum 
to be fixed by the auctioneer] on each bidding, or retract 
a bidding ; and if any dispute arise the property [lot in 
dispute] is to be put up again at the last undisputed 
bidding, or the auctioneer may determine the dispute. 

8. The [Each] purchaser is at the close of the sale to 
him to pay down a deposit of per cent, on the 

amount of his purchase-money, and to sign an agreement 
in the form subjoined to these conditions for the comple- 
tion- of his purchase according to these conditions, and to 



Deposit. 



Time for com- 
pletion. 



(a) It is convenient to have some rule as to the order of conditions 
of sale, and the following is suggested as agreeing with the order in 
which the transactions take place : — 

(1) As to the auction. 

(2) Delivery of abstract and requisitions. 

(3) Matters arising on the abstract. 

(4) Matters arising on the particulars (identity, &c). 
(6) The conveyance and its contents. 

(6) Compensation. 

(7) Resale on default. 

As to conditions supplied by the Y. & P. A. and C. A., see pp. 125, 

126, ante. 
(6) Ar to bidding and reserve price, see 30 & 31 Vict c. 48. 
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pay the remainder of his purchase-money [and the 

amount of valution as hereinafter provided] on the 

day of at the office. No. Street, in of 

Messrs. the solicitors of the yendor[s], at which 

time and place the purchase[s] is [are] to be completed ; 

and the [a] purchaser paying his purchase-money is as 

from that day to be let into possession or receipt of rents Possession. 

and profits, and up to that day all rent, rates, taxes, and 

outgoings are (if necessary) to be apportioned ; and if from 

any cause whatever, other than wilful default on the part 

of the vendor[s], the completion of the [any] purchase is 

delayed beyond the before-mentioned day, the remainder 

of the purchase-money [and the amount of valuation] is 

to bear interest at the rate of 5 per cent, per annum from interest in 

that day to the day of actual payment thereof. *^*" ** * *^' 

4. The [Each] purchaser is within days after the Time for 

delivery of his abstract (a) to send to Messrs. of , requisitions, 
the solicitors of the vendor[s], a statement in writing of 
all the objections to and requisitions as to the title or 
evidence of title, or the. abstract, and subject thereto the 
title is to be deemed accepted, and all objections and and replies to 
requisitions not included in any statement sent within 
the time aforesaid are to be deemed waived, and an 
answer to any objection or requisition is to be replied to 
in writing within ten days after the delivery thereof, and 
if not so replied to is to be considered satisfactory, and 
time is to be deemed in all respects as of the essence of 
this condition. If the [any] purchaser should take any 
objection or make any requisition which the vendor is 
unable or unwilling to remove or comply with, and if requisition 
should not withdraw the same after being required so to ^^ered, 
do, the vendor may by notice in writing delivered to the 
[such] purchaser or his solicitors, and notwithstanding any 
intermediate neeociation, rescind the contract for sale, and P<*^«'' ^ 

rescind. 

(a) 'J'heie should be no time specified for delivery by the vendor of Time for de- 

his abstract, lest he should fail in delivering it within the specified ^7*^ **^ /J^ 
,,,,,. . _ ,, , _ «.«*«» 8tr»ct not to 

time, or should deliver an imperfect abstract (see Dart, V & P. 125, \^ suted. 

304, 5th ed.), but in sales under the Court the Act requires a time to be 

stated, see 15 & 16 Vict. c. 86, s. 56. 

K 2 



draft, 
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the Yendor[8] is [are] within one week after such notice 
to repay to the pucchaser [whose contract is rescinded] 
his deposit money, which is to be accepted by him in 
satisfaction of all claims on any account whatever, and 
the purchaser is to return forthwith all abstracts and 
papers in his possession belonging to the yendor[s]. 

[Here add clause as to eammeneement of iiHe, speeial 
condition. No. 5, post, and, if required, clause as to taking 
timber and fiostures at a voluaHon^ 2nd special condition^ 
post^ and any other speeial conditions, see post."] 

Preparation of 5. The conveyance to the [each] purchaser is to be 

conveyance. prepared by him and at his own expense, and the en- 
grossment thereof is to be delivered at the office of the 

Deliyeiy of solicitors of the vendor[8] before the day of 

next for execution by the vendor[s] and other necessary 
parties (if any)^ and the draft of such conveyance for 
perusal and approval on behalf of the vendor[s] and 
other necessary parties (if any) is to be left at the office 
of such solicitors at least seven days before delivery of 
the engrossment. 

[Here add clause as to compensation or excluding com- 
pensation, see special condition No. 43 or 4A,post, as the 
case may he."] 

Power to resell Lastly — If the [any] purchaser should neglect or fail 
to comply with any of the above conditions, his deposit 
money is to be forfeited to the vendor[s], who may with 
or without notice resell the premises [the lot or lots in 
respect whereof default occurs] without previously ten- 
dering a conveyance to the defaulter at this sale, and any 
resale may be made by auction or private contract at 
such time, subject to such conditions and in such manner 
generally as the vendor[8] may think proper; and if 
thereby the vendor[s] should incur a loss by reason of 
diminution in price or expenses incurred, or both, the 
[defaulting] purchaser at this sale is to pay to the 
vendor[s] the amount of such loss as liquidated damages, 
and on any such resale by auction the premises [lot or 
lots offered for sale] may be bought in, and all expenses 
consequent on an unsuccessful attempt to resell are to be 



on default. 
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forthwith paid to the Yendor[8] by the defaulter at this 
sale. 

Be it remembered that at the sale by auction this Memorandum 

day of of the property mentioned in the annexed ^^^ wgnature. 

particulars of sale, of was the highest bidder 

for the premises [Lot ], and was declared the purchaser 
thereof, subject to the aboye conditions, at the price of 
£ , and has paid the sum of £ by way of 

deposit, and agrees to pay to (li), the yendor[s] 

according to the above conditions the balance of the said 
purchase-money [and also the valuation money] ; and 
the vendor[s] and purchaser hereby agree to complete 
the sale in accordance with the above conditions of sale. 

Purchase-money, £ 

Deposit, £ 

Balance, £^ . 

Abstract of title to be sent to 

(5) The vendor must be named or otherwise sufficiently described Vendor to b« 
(see Dart, 218, 6tb ed. ; Catling v. King, 6 Ch. D. 660 ; Boaaiter v. J^^^ 
Miner, 3 App. G. 1124). ** Vendor ** is not a sufficient description : 
Foiter v. Dvffidd, L. R. 18 Eq. 4. 
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SECT. II. 

Special Conditions of Sale. 

Power to 1. The auctioneer may withdraw the property [any lot] 

refuse'biddiDg, ^^^^ ^® without declaring the reserve price, and may 
aud re-arrange rcfuse any bidding and may combine any lots in one lot, 

or may offer the property for sale in other lots than those 
mentioned in the particulars. 
Timber [and 2. The [Each] purchaser is, in addition to his purchase- 

valuation (c). money, to pay for [the fixtures and for] all timber and 
timber-like trees, tellers, pollards, saplings, and plantations 
(if any) down to 1«. per stick inclusive, and underwood 
down to the stem, according to a valuation to be made in 
manner following — that is to say, each party (vendor and 
purchaser), or their respective solicitors, is within twenty- 
one days after the sale to appoint by writing one person 
as valuer, and to give notice in writing to the other party 
of the name and address of the person so appointed, and 
the two persons so appointed are to make the valuation, 
but are before they commence their duty to appoint an 
umpire by writing, and the decision of the two valuers if 
they agree, or of their umpire if they disagree, is to be 
final, and in case the purchaser should neglect or refuse to 
appoint a valuer and give notice thereof in manner and 
within the time before specified, the valuer appointed 
by the vendor is alone to make the valuation, and his 
valuation is to be finaL 
Where pro- 3. The vcudor reserves the right to cut and sell all the 

perty sold with growing crops, and the right to the use of the grazing, 
and the right to the garden fruits and crops up to the 
time when under these conditions the purchaser is to be 
let into possession [and also the right to dig up and 
remove the crops of at any time before the 

day of next]. 



As to tnutees (c) Timber must not be sold separately by trustees unless expressly 

selling timber authorised {Chclmdey v. Paxlon, 3 Bing. 207). 
separaieiv* 
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4. A purchaser whose purchase-money does not exceed As to abstract 
£ is not, except upon the terms afterwards men- J^^'1«'<>»™»*1 
tioned, to require delivery to him of an abstract of title, 

but may within ten days after the sale [or in a sale under 
the Court after the certificate of the result of the sale has 
become binding] attend at the office of Messrs. 
at f during the hours of ten to four in the day, to 

examine and take extracts from an abstract prepared 
in accordance with these conditions; nevertheless on 
giving notice in writing to Messrs. requesting an 

abstract, and also on paying to them the sum of £ 
within four days after the sale [or after the certificate of 
the result of the sale has become binding], he is to have 
delivered to him an abstract prepared in accordance with 
these conditions, and whether he so attend or not, he is 
to be bound by these conditions, and in case no abstract 
is required, he is to be so bound in the same way as if an 
abstract had been actually delivered to him on the tenth 
day after the sale [or after the certificate of the result of 
the sale has -become binding], and is to be considered as 
having had such abstract actually delivered to him on 
that day. 

Each purchaser to whom an abstract is delivered 
pursuant to these conditions is within, &c. (then proceed 
as in itte ordinary condition No, 4, p. 131, ante). 

5. The abstract of title [to Lots ] is to commence as to com- 
with an indenture dated the day of 18 mencementof 
[being a conveyance on a sale, or being a mortgage (a) 

or the lease or underlease under which the vendor 
holds.] 

6. Where the abstract commences with a will it is to Will. 



(a) This condition is necessary where the abstract commences less 
than forty years before the day of sale (see Y. & P. Act, 1874, s. 1), 
and is adyisable in aU cases, see note (6) to C. A. s. 3 (3), ante. If the 
deed stipulated as the commencement of the abstract contains recitals, 
s. 3 (1) of the Conveyancing Act prevents any requisition upon them. 
Where the deed commencing the abstract is a purchase deed or mortgage 
deed, it is advisable so to describe it, as being obviously a better com- 
mencement of title than a will or settlement 



136 



SPECIAL CX)NMTI0N8. 



Eaftttncbiied 
copyholds. 



As to distin- 
gaishing titles. 



As to dis- 
crepancy in 
measurements. 



Where doca- 
ments subse- 
quent to com- 
mencement of 
title cannot be 
produced. 



On a sale of 
lots held under 
one lease sub- 
demises being 
made by one 
purchaser to 
the others. 



be assumed that the testator was entitled in fee simple at 
the date of [his will and- thenceforth up to (a)] his death 
and no evidence on this point shall be required. 

7. As to Lot , which was formerly copyhold of the 
manor of , the abstract of title to the former copy- 
hold interest is to commence with a surrender and 
admittance on a purchase in the year , and the title 
to the freehold is to commence with the deed of en- 
franchisement, dated in the year (h). 

8. The vendor is not to be required to distinguish the 
parts of any lot held under different titles, nor to dis- 
tinguish the freehold from the copyhold part of the pro- 
perty [any lot], nor to distinguish copyholds of different 
manors. 

9. No objection or requisition is to be made in conse- 
quence of any discrepancy between the old and present 
measurements [of any lot]. 

10. If any document, dated years or upwards 
prior to the day of sale be not in the vendor's possession, 
and the possessor thereof is either unknown or refuses 
production, the recital of that document contained in any 
deed dated years or upwards prior to the day of 
sale is to be taken as conclusive evidence of the material 
contents and due execution thereof, and no further evi- 
dence, whether by production of the original or other- 
wise, is to be required of the contents of that document. 

11. Where it is provided in the particulars that the 
purchaser of any lot is to take an assignment of the lease 
of that and other lots and grant underleases of such other 
lots to the purchasers thereof, the assignments and under- 
leases are to be made and granted accordingly, and each 
underlease and a counterpart thereof for delivery to the 



(a) The words in braokets are not required where the will is dated 
after 1838. If the will mentions the property, the condition may 
state that the will *' specifically devises the property," or '* contains a 
general devise of all the testator's property in the parish of," Sec A 
devise of this kind affords some evidence of the testator's title. 

(b) Under s. 3 (2) of the Conveyancing Act the purchaser is not to 
call for the title to make the enfranchisement. 
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lessor are to be prepared, engrossed, and stamped by and 
in all respects at the expense of the purchaser, who is to 
be lessee thereunder, and are to be executed by the lessor 
and lessee respectively, and to contain all proper coyenants 
by them haying regard to the form of the principal lease 
out of which the underlease is to take effect, and the 
lessor is to give to the underlessee an acknowledgment of 
his right to production and delivery of copies of the 
principal lease and of any documents of title relating 
thereto retained by the lessor, and also an undertaking 
for safe custody thereof, and in C£tse there should be no 
purchaser at this sale to take an assignment of the prin- 
cipal lease the grant of any underlease may be suspended 
until the principal lease is assigned to a purchaser, or the 
vendor may at his option in the meantime grant any 
underlease, and in case any difference should arise as to 
the form of any imderlease or otherwise as to the grant 
thereof under this condition, or as to the payment of any 
costs or expenses connected therewith, or in case any 
other difference or question should arise as to the mode 
of giving effect to this condition or any matter arising 
thereout, such difference or question is to be settled by 
[in sales by the Court the Judge at Chambers, otherwise 
some person to he named, or by arbitration as in No. ^Sfposf], 

12. Any bare outstanding legal estate (a) which a Bare legal 



estates 



(a) i.e. a legal estate outstanding in a bare trustee who in reference Definition of a 
to the V. & P. A. is defined to be a trustee to whose office no duties ^^^ ^®8*^ 
were originally attached, or who although such duties were originally ^ 
attached to his office would, on the requisition of his cestuis que trusty 
be compellable in equity to convey the estate to them or by their 
direction and has been requested by them so to convey it : Dart, 517, 
5th ed. ; and see Morgan v. Swansea Urban Sanitary Authority ^ 
9 Ch. D. 582, 585, per M. R. ; but in the opinion of V.-C. Hall the 
words "have been requested by them so to convey it" are not a 
necessary ingredient in the definition of a bare trustee : Christie v. 
Ovington, 1 Ch. D. 279. A trustee with a beneficial interest in the 
trust estate is not a bare trustee within the Land Transfer Act, 1875, 
s. 48, which replaced s. 5 of the V. & P. A. (Morgan v. Sioanseay <fcc.. 
Authority y ubi sup,) ; nor is the husband of a married woman who is 
.seised in her right a bare trustee within the Act 3 & 4 Will. 4, c 74, 
s. 34 {Keer v. Brown^ Johns. 138). 
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Tithes. 



Crown grant 
of tithes. 



Production of 
docnments in 
the hands of 
mortgagees. 



Allotments 
and exchanges 
under En- 
closure Acts. 



Covenants in 
lease at a 
nominal rent. 



[the] purchaser may require to be got in is to be got in 
[and the title thereto traced] by him and at his own 
expense. 

13. The rectorial tithes on the property were merged in 
the year • The abstract of title thereto is to com- 
mence with an indenture dated the day of , 
and the purchaser is not to require the production of the 
original nor any abstract or copy of the grant from the 
Crown of these tithes, nor any information as to the date 
of such grant, or otherwise with reference thereto. 

14. The purchaser is not to require production of the 
original nor any abstract or copy nor any other evidence of 
or information with respect to the grant from the Crown 
of the tithes. 

15. The documents relating to Lots to in« 
elusive, some of which include all or several of these lots 
are now in the hands of the mortgagees and shall not be 
required by any purchaser of these lots to be produced or 
delivered over until the mortgages are redeemed, and if 
any .purchaser of any of such lots requires his abstxact 
to be verified he shall be bound himself at his own cost 
to obtain production of any documents in the possession 
of the mortgagees, and if he cannot obtain such produc- 
tion shall accept such verification of the abstract as the 
vendor is able to furnish, and shall bear all expenses 
incurred in obtaining production or consequent on pro- 
duction of such documents. 

16. All exchanges and allotments made more than 
years before the day of sale under any Enclosure Act or 
award, are, unless the contrary appears, to be deemed duly 
made in respect of the title under which the lands taken 
in exchange or on allotment appear by the abstract or 
otherwise to have been since held, and no requisition or 
objection is to be made in respect of any such exchange 
or allotment, or in respect of the title to the land given 
in exchange, or in respect whereof the allotment was 

made. 

17. The lease being at a nominal rent, the mere fact 
of possession under it at the time of completion of the 
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purchase shall be accepted as sufficient evidence of due 
performance of the lessee's covenants up to that time. 

18. Where any mortgage has been made to the trus- Building 
tees of a building society, and a receipt for the money ^^ ^^^ 
secured appears to be indorsed on the mortgage deed and 

to be signed by the trustees and countersigned by the 
secretary of the society, the purchaser is to assume that 
the persons so signing were at the time of signing the 
duly appointed trustees and secretary respectively of 
the society, and accordingly that the receipt operated as 
a complete release and reconveyance of the mortgaged 
property, and is not to make any requisition, objection, or 
inquiry in reference to the appointment of the trustees or 
secretary or the constitution of the society (a). 

19. It is to be assumed that no wife or widow of any Dower, 
former owner is entitled to dower or freebench unless it 
appear on the abstract that he was married (b). 

20. No information is to be asked for, nor is any other Origin of renta. 
inquiry to be made as to the origin or creation of any 

quit or chief rent. 

21. Every recital or statement contained in any deed Reciuis 
or other instrument dated years or upwards prior •^^•'^**- 
to the day of sale, is to be accepted as conclusive evidence 

of the matter or fact recited or stated (e). 

22. No objection is to be made on account of any Unstamped 
document dated years or upwards prior to the day ^<^^™«°**- 
of sale being unstamped or not sufficiently stamped, and 

any document which [the] any purchaser shall require to 
be stamped or further stamped shall be procured to be 
so stamped by him and at his expense. 

23. No objection is to be made on account of any Unsumped or 
document dated years or upwards prior to the day J^^SelteT* 
of sale being unstamped or insufficiently stamped or not 

(o) See the Act 38 & 39 Vict. c. 60, 8. 16 (7). 

(6) This cooditioii is only necessary in case of an intestacy, or of a 
person of an age to have been married on or before 1st January, 1834. 

(c) This condition is only required where the recital is contained in 
an instrument dated within twenty years (see V. & P. A. 1874, s. 2, 
ante). 



140 



SPECIAL CONDITIONS. 



Power of 
attorney to 
surrender 
copyholds. 



Sale of business 
as a going 
concern. 



Mortgage term 
under sub- 
demise, the 
sale being 
made by pui*- 
chasers from 
the mort- 
gagees. 



being registered in the Deeds Registry, and any 

document which the purchaser may require to be stamped 
or further stamped or registered shall be procured to be 
so stamped or registered by him and at his expense. 

24. It is to be assumed that every surrender or 
admittance pursuant to power of attorney was authorized 
by the power under which it appears on the court rolls to 
have been made, and production of the power is not to be 
required. 

25. If the balance of the purchase and valuation money 
[for Lot ] should be paid before the day of 

next the purchaser [of that lot] is to be let into 
possession [thereof] as a going concern on that day, and 
on and from that day is to become liable to discharge 
and shall discharge all wages and other outgoings con- 
nected with the business, and is to indemnify the vendor 
against all liabilities and outgoings of the business as 
from that day ; but if for any reason possession [of 
Lot ] is not delivered to the purchaser on the day 
aforesaid the business on and from that day is to be 
carried on by or under the direction of the vendor, at the 
risk and cost but for the benefit of the purchaser thereof 
until possession is delivered to him. And any question 
which may arise as to the balance due to or from the 
purchaser in respect of the business, and any other ques- 
tion which may ckrise in reference to the carrying on the 
same, is to be settled or decided [in ease of sale by the 
Covrt by the Judge at Chambers] by the arbitration 
of, &c. [8ee special condition No. 43 as to appointment of 
arbitrators and umpire]. 

26. By deed dated the day of the property 
was sub-demised by way of mortgage for the residue, 
except the last days of the term, granted by the 
lease mentioned in the particulars, and the term so 
created was sold by the mortgagees under a power in the 
deed. [ (e) The power contains a provision that after a 

(e) If the power does not contain the clause here referred to, the 
words in brackets must be omitted. As to the statement in the parti- 
culars of the length of the term sold, see n. to next condition. 
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sale the mortgagor should stand possessed of the principal 
term for which the lease was granted in trust for the pur- 
chaser, and the -benefit of this trust is included in the 
present sale.] The purchaser at this sale is to have an 
assignment from the vendor of the mortgage term only, 
and is not to require the vendor to procure any assign- 
ment of the principal term, nor to require him to shew in 
whom this principal term is now vested ; and any assign- 
ment or vesting order, and all information and evidence 
requisite to procure an assignment or vesting order for 
the purpose of getting in the principal term, is to be 
searched for and obtained by and at the expense of the 
purchaser. 

27. The mortgage deed under which the vendor[s] Mortgage 
sell[s] demised the premises for the residue except the demiae^oid hj 
last days of the principal term granted by the lease mortgagees, 
mentioned in the particulars (d). By the deed the mort- 
gagor is constituted a trustee of the premises for the 

residue of the term granted by the lease in trust to 
assign and dispose of the same as the persons entitled 
to the mortgage money shall direct, and contains a power 
of attorney to assign the term. The purchaser is to be 
entitled to the benefit (to be enforced or obtained at his 
own expense) of the trust, and to an assignment of the 
principal term under the power if and so far as the power 
is available, but shall not require it to be shewn that the 
power is now available, nor make any objection on account 
of its not being available. 

28. An abstract or copy of the lease [or underlease] Contenu of 
creating the term sold as mentioned in the particulars ^****'* 
can be inspected at during a period of fourteen 

days prior to the day of sale or in the sale-room at the 
time of sale ; and the purchaser is to be deemed to have 
notice of all the contents thereof, and such notice shall 
not be affected by any partial or incomplete statement 
of those, contents in the particulars [add in case of an 



(d) The particulars must state the term sold as being the residue 
less the specified days of the term granted by the original lease. 
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underlease, and no inquiry is to be made as to the con- 
tents of the superior lease]. 
Where there is 29. The leaso [oT Underlease] contains a restriction on 
to^^aMigD^*^ ***** assignment without license. The vendor is immediately 

after the sale to apply for and endeavour to obtain the 

necessary license, and if unable to obtain it within 

weeks from the day of sale is to be entitled to rescind the 

contract for sale in the same manner and upon the same 

terms as if the purchaser had made and insisted on a 

requisition which the vendor is unable to comply with. 

Provision for 30. It is believed that every lot held by under- 

dwcriMM ^ease is so described in the particulars, but if any lot 

leases. described as held by lease should appear to be held by 

underlease the purchaser thereof is not to make any 

objection on this account, nor claim any compensation 

on the ground of misdescription (a). 

Astocoyenants 31. No objection shall be made on account of the 

howrsubjMt covenants by the tenant in any underlease not corre- 

to underleases, spending with the covenants by the lessee in the lease 

under which the property is held (6). 
Contents of 32. Counterparts or copies of the leases or of the 

tenants eases, pg^^m^jj^ ^jf j^ writing) under which the tenants hold 

can be inspected at during a period of fourteen 

days prior to the day of sale or in the sale-room at the 
time of sale, and the [each] purchaser is to be deemed to 
have notice of and to take, subject to the terms of all the 
existing tenancies, whether arising during the continu- 
ance or after the expiration thereof, and such notice shall 
not be affected by any partial or incomplete statement in 
the particulars with reference to the tenancies. 
Leases by 33. No objectiou is to be made on the ground that any 

mortgagor 

alone. ___^ 

(a) A purchaser is not bound to take a title by underlease instead of 
lease : Maddey v. Booths 2 De G. & S. 718. An underlease may gene- 
rally be known by its being for a term less a few days, or by the rent 
being reserved to or the covenants being entered into with the executors 
and administrators, and not the heirs. 

(&) As to the risk incurred where these covenants do not correspond, 
see 4 Jarm. & By. Con v. 514. 
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lease or agreement for tenancy was made or entered into by 
a mortgagor without the concurrence of his mortgagees (a). 

34. The property is [or the several lots are] sold Earomenu, 
subject to all rights of way, light, and other easements fences, &c. 
affecting the same, and to any subsisting liability under 
enclosure award, covenant, or otherwise, to repair the 
fences, roads, or streets, and to the rights of the tenants 

to fixtures (if any), or to their statutory rights; and 
the purchaser is to be deemed to have notice of the terms 
upon which all the tenants hold. 

35. The several purchasers shall take their convey- Apportioned 
ances subject to the apportioned rents stated in the **'***'*■ ***"**• 
particulars, and shall not require the assent of any 

tenant thereto, nor otherwise require such rents to be 
legally apportioned. 

36. Where any lots are held or are to be assigned at Apportioned 
apportioned renta. the aeveral purchasers shaU accept Zt"''- 
their assignments at or subject to such apportioned rents, 

and shall not require the consent of the landlord to be 
shewn or to be obtained to the apportionment, nor re- 
quire the rents to be otherwise legally apportioned. 

37. The vendor is not to be required to obtain the Apportion- 
apportionment of any land tax or tithe rent-charge. ux^and tSie 

38. Freedom from land tax or tithe rent-charge is to "nt-charge. 
be deemed suflSciently evidenced by the fact that the ^^^l^^J^ 
land-tax assessment books or the tithe commutation tithe rent- 
award, as the case may be, do not shew any land tax or "^^' 
tithe rent-charge to be payable [but the purchaser is to 

be furnished at his own expense, if he so require, with a 
statutory declaration that no land tax or tithe rent-charge 
has been paid for twelve years next before the day of 
sale (5)]. 

39. Part of the property [Lots and , or parts Enlargement 
thereof,] was [were] demised with other land for a term ^^^^^ ^^u 

(a) As to this, see now the C. A. s. 18 (1) (16), notwithstanding 
which the condition will always be necessary where the lease is not 
authorized by that section or by agreement 

(h) This last paragraph should only be inserted when it is possible 
to obtain the required statutory declaration. 
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Identity. 



Coyenant by 
ytndor m 
tnortgiigto or 
truiteo. 



Incttmbmnocrk 
not to b« 
required to 
release by 
aeiHurate 
instrument. 

Errors in de- 
scription (com- 
pensation). 



of 500 years from, &c., 1790, by an indenture dated &c., 
and this term, 80 far as regards the part, now offered for 
sale, of the premises comprised therein, has been en- 
larged into a fee-simple, but the yehdor[s] has [have] 
not the original, or any copy of the indenture of demise* 
nor any information relating to it other than such as ap- 
pears on the abstract, and it shall be assumed unless the 
contrary appears that the term has been duly enlarged 
into a fee simple. 

40. No further or other evidence is to be required of 
the identity of the property [or lot or lots] described in 
the particulars with the property to which title is shewn 
by the abstract besides such evidence (if any) as may 
be gathered from the descriptions in the documents 
abstracted ; [but the [any] purchaser is to be furnished at 
his own expense, if he so require, with a statutory declara- 
tion [by the vendor or some other person] that the pro- 
perty has [or lot or lots have] for the last twelve years 
been held and enjoyed in accordcuice with the title shewn 
thereto (a).] 

41. The vendor, being a mortgagee [or a trustee], is to 
be required to give only the statutory covenant implied 
by reason of his being expressed to convey as mortgagee 
[or trustee]. 

42. No release by a separate instrument of any incum- 
brance shall be required, nor shall any objection be made 
on the ground of expense or otherwise to any incum- 
brancer joining in the conveyance to the [any] purchaser. 

43. Measurements and quantities of land are to be 
deemed correct and are not to be the subject of compen- 
sation if incorrect In other respects any incorrect state- 
ment, or any error or omission which may be discovered 
in the particulars of sale affecting the nature of the pro- 
perty [any lot] is not to annul the sale, but if pointed 
out before completion the vendor or the purchaser, as 
the case may be and require, is to pay or allow compen- 
sation on account thereof, and the amount in case of 



(ti) See Ui»te (ft), ^ 1 K5. 
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dispute is to be settled by the arbitration of two referees, 
one to be appointed by the vendor, and the other by the 
purchaser, or by an umpire to be appointed by the two 
referees before they proceed on the reference, and the 
decision of the referees, if they agree, or of the umpire, 
if they disagree, is to be conclusive [or where sale is under 
the Court is to be settled by the Judge at chambers]. 

44. The property is [several lots are] believed to be Erron in 
and is [are] to be taken as correctly described, and any (^^^^^mji. 
incorrect statement, error, or omission found in the par- t>oo)^ 
ticulars is not to annul the 8a]jB nor entitle the [any] 
purchaser to be discharged from his purchase, nor b the 

vendor or [any] purchaser to claim or be allowed any 
compensation in respect thereof (a). 

45. The vendor is to retain all documents relating to Documenta, 
any property not comprised in this sale, and to give a J*;^^^:!^!'** 
statutory acknowledgment of the right of the [each] beneficial 
purchaser to production of documents so retained, and 

to delivery of copies thereof, and also a statutory under- 
taking for safe custody thereof. 

46. The vendor is to retain all documents relating to where retained 
any property not comprised in this sale, and to give a nMrtgagee^r 
statutory acknowledgment of the right of the [each] trustee, 
purchaser to production of documents so retained, and 

to delivery of copies thereof, but being a mortgagee [or 
trustee] is not to be required to give any undertaking or 
covenant for safe custody thereof (b). 

47. After the sale of all the lots, or of all the lots to Docnmenta, 
which any set of documents relates, as the case may uy^r«i to 
happen, the purchaser whose purchase-money is largest is pnifci*"^'. 
to be entitled to the custody of such documents in the 
possession of the vendor as relate to any other lot as 

well as the lot or lots purchased by that purchaser [and 

(a) This condition is convenient in cases of houses or small plots of 
land. 

(h) A mortgagee or trustee may safely give an acknowledgment of 
the right to production and delivery of copies, as it only binds him to 
produce while he has possession, C. A. s. 9 (2), and to this he cannot 
reasonably object. 

L 
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do not relate to any other property besides that com- 
prised in this sale], but in respect of documents deliyered 
to him which relate to the lot or lots of any other 
purchaser is to give to that other purchaser, if he so 
require, a statutory acknowledgment of his right to pro- 
duction and to delivery of copies thereof, and also a statu- 
tory undertaking for safe custody thereof. If any lot be. 
not sold the vendor may until sale thereof retain all 
documents relating thereto, and in respect of any docu- 
ments retained by the vendor he shall give to any pur- 
chaser who may so require the before-mentioned statutory 
acknowledgment and [or but not the (a)] undertaking, and 
every acknowledgment or undertaking given under this 
condition is to be prepared and approved on behalf of all 
parties thereto at the expense of the person to whom it is 
given. 

(a) lliese words apply in case of a mortga$i;ee or trustee selling. 
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SECT. in. 

Special Conditions applicable to Sales under 

THE COUBT. 

48. All facts or matters appearing to be proved or to Certificates, 
be certified by the chief clerk, or to be stated in any ^^^ ^ 
judgment or order in the action [proceedings] in which to be eridence. 
this sale is made are to be deemed thereby sufQciently 

and conclusively evidenced, and the purchaser is to 
assume that all necessary and proper consents preliminary 
to a sale have been obtained (a), and is not to require 
the concurrence in his conveyance of any persons bene- 
ficially interested whose rights appear to be bound by 
the judgment or order under which the sale is made (I). 

49. Where a lot is sold subject to or with a reservation Reservations 
of any right, eflfect shall (in case of diflference) be given pp^ij^edfor. 
thereto in such manner and at the expense of such 
persons as the Judge may direct. 

50. The documents relating to Lots are in the Production of 
hands of mortgagees, and production thereof is not to be hMS™of 

mortgages. 

(a) It may be as well to insert these words as to consent, though 
they scarcely seem necessary now, haying regard to C. A. s. 70. A 
purchaser must, it is conceived, still see that all proper fjersons appear Purchaser 
to be parties to the action or other proceeding, but this appearing, he is most still see 
absolved from inquiring further, see note to s. 70 of the Act, ante. to parties to 

(6) These words as to the concurrence of persons bene6cially in- 
terested are convenient but not necessary. The complete title is 
obtained by a conveyance of the legal estate, and a good discharge for Legal estate 
the purchase-money. Consequently in sales by the Court, the only ^^^ discharge 
necessary party to the conveyance is the person having, or enabled to ^q^^jJ^ 
convey, the legal estate ; as for instance, a mortgagee or trustee, or a a good title, 
person appointed by the Court to convey. The discharge for the 
purchase-money is obtained by payment into Court, and all equities 
arc bound. But it often happens that a purchaser asks for the con- 
currence in the conveyance of persons having equitable interests, and 
it is convenient to be able to point to a condition expressly excluding 
his right to require their concurrence. 

L 2 
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required until the mortgages are satisfied (a). If a pur- 
chaser of any of these lots require his abstract to be 
verified^ he is himself at his own cost to obtain pro- 
duction of documents in the possession of any mortgagee, 
and if he cannot obtain such production, is to accept 
such verification of the abstract as the vendor is able to 
furnish, and is to bear all expenses incurred in obtaining 
or consequent on production of such documents. 
ABtoappiica- 51. The Sale is made for payment of incumbrances 
iiTdischTrge^f affecting all or some of the lots. Each purchaser is, 
incumbrances, notwithstanding these incumbrances, to pay his whole 

purchase-money into Court, as provided by these con- 
ditions, to form a common fund to be applied under the 
direction of the Court in payment of these incumbrances, 
and is not, after having accepted the title to any lot 
purchased by him, to object [to the setting apart out of 
the common fund of money to answer the claim of 
incumbrancers having priority over the interests of the 
parties to the action, and not consenting to the sale, 
nor (&)] to payment out of the [balance of the] common 
fund of the amount due to any incumbrancer consenting 
to the sale, or otherwise bound by the order for sale. 



(a) This can be done under s. 5 of the C. A. out of the purchase- 
moneys when paid into Court (note on that section ante). Where the 
mortgages are subsequent to 1881, and come within s. 16 of the C. A., 
this condition is unnecessary ; the mortgagor can procure production 
under that s., and the expense incurred falls on the purchaser, C. A. 
8. 3 (6). 

(6) The words in brackets should be omitted where there are no 
prior incumbrancers whose claims are to be satisfied by setting apart 
a fund under G. A. s. 6 (see note to that 8. ante). Where there are 
such prior incumbrancers, the funds for them must be set apart first, 
otherwise there might not be suflBcient to pay them, and the pur- 
chasers could not get their conveyances. It will be for the purchasers 
to see that there is sufficient set apart under s. 5 to answer prior in- 
cumbrancers. If there is, there can be no difficulty in completing. 
If there is not, the sale of all the lots must fail, as before the Act in 
like case and the order for sale must be contingent on this, see Minutes 
of suggested Judgment, post 
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52. The conveyance to the [each] purchaser is to be As to coyeDant 
made either by a vesting order, or by a person appointed ^pp^^^ to 
for the purpose by the CJourt, who is to be required to convey, 
give only the statutory covenant against incumbrances 
implied by reason of his being expressed to convey as 
trustee, and the vesting order, or the order appointing a 
person to convoy, shall be obtained by the [each] pur- 
chaser at his own expense. 
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CHAPTER III. 

FORMS IN DEEDS AND WILLS. 



pqrcuasb 
Deed. 

No. 1. 

CoT«iiAnt hj 
parchaser of 
leasehold to 
pay rent, &c. 



SECT. L 

Forms in Purchase Deeds. 

And [jpurchaser] hereby (a) covenants with [ven- 
dor{8)] (b) that [purehaaer] or the persons deriving title 
under him will henceforth from time to time duly pay 
all rent becoming due under the said lease, and observe 
and perform all the covenants and conditions therein 
contained, and henceforth on the part of the lessee[s] 
to be observed or performed, And also will at all times 
hereafter save harmless and keep indemnified [yendor{8)] 
and his [their] estate and effects from and against all 
proceedings, claims, and expenses on account of any 
omission to pay the said rent or any breach of any of 
the said covenants and conditions. 



Hein, exe- 
cutors &C., 
omitted of 
covenantor ; 



(a) The heirs, executors, and admin Istrators of the covenantor are 
bound without being mentioned, the heirs by C. A. s. 69, and the 
executors or administrators by ihe common law (Wms. Exors. 1728, 
8th ed.). The assigns of the covenantor are not mentioned in this and 
similar covenants, poat^ because they are personal covenants. The 
mention of the assigns of the covenantor has no force except in real 
covenants, the burden of which is intended to be thrown on the assignee 
of the land, as to which see note to G. A. s. 58, ante. 
of covenantee. Q) This covenant is by G. A. s. 68 (2) deemed to be made with the 
executors, administrators, and assigns of the covenantee. Where the 
covenant relates to lands of inheritance, it is deemed to be made with 
the heirs and assigns of the covenantee (subs. 1). Covenantee includes 
covenantees. 



'Ttm 



GENERAL FORMS. 151 

And [vendor(8)] hereby acknowledge[s] the right of Purchase 
{jpurekaser] to production of the documents mentioned in _^' 
the schedule hereto, and to delivery of copies thereof (a). No. 2. 

And hereby undertakes for the safe custody thereof. ^^^^'^ "♦ f 

right to 

production, 
(a) This acknowledgment may safely be given by trustees or mort- |j^ o 

gagees. As to the obligations imposed by, and the rights under an '_ 

acknowledgment, see G. A. s. 9 (l)-(8). Undertaking 

for lafis 
custody. 
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HOBXaASKS. 

NoTi 

CoTenant for 
payment of 
principal. 



Further 
advances, 



SECT. II. 

Forms in Mobtoages. 

And [moriffoffar] hereby coyenants with [mortga- 
9ee{s)] (a) to pay to him [them] on the day 

of next [generally nx calendar months from date 

of deed] the sum of £ , with interest thereon in 

the meantime at the rate of per cent, per annum, 

computed from the date hereof 

[In ease of further advances add :] 
And also within three calendar months from the date 
when any further money shall be adyanced by or become 
due to [mortffagee{s)] (other than for interest) upon the 
security of these presents to pay to him [them] the 
amount thereof, with interest thereon at the rate aforesaid 
from the date of the same being adyanced or becoming due; 

And also so long as any principal money shall remain 
due under these presents after the day aforesaid to pay 
to [m>ortgaff€e(s)] interest thereon at the rate aforesaid, 
by equal half yearly payments on the day of 

and the day of in eyery year. 

[TofoUow demise of leaseholds i] 

And [mortgagor] hereby coyenants with [mortgagee{sy] 
principal term that [mortgagor] will henceforth stand possessed of the 
by Tub-demise, premises Comprised in the said lease for the residue of 

the term thereby granted In trust for [mortgagee{s)] 
and to assign and dispose of the same as he [they] or the 
persons or person entitled to the principal money for the 
time being due on these presents shall from time to time 
direct, but subject to the proyiso for redemption herein- 
after contained 

No. 6. (That is to say,) — ^It is hereby pbovided and agbeed 



and interest. 



No. 5. 



Trust of 



Eiecutors, &c.y 
of mortgagee 
omitted. 



(a) It 18 unnecessary to specify the ^ executon, administrators, or 
assigns ** of the mortgagee. The right to sue on the covenant devolyea 
on them without their being mentioned. By G. A. s. 60, where the cove- 
nant is with two or more, the payment is to be made to the person on 
whom the right to sue devolves ; therefore it is unnecessary to mention 
the survivor or survivors of them. The same principle applies to the 
subsequent forms of covenant where there is any other act to be done. 
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tliat on payment on the day of next [the day Mortqaoeb. 

meniioned for payment of principal in Form No. 4] by jr g 
"mortffOffor] or the persons deriving title under bim to -^ 
mor^€^gee($)] or the persons deriving title under him ^J,!^'l[onof 
^them] of the sum of £ y with interest thereon in freehoidii and 

i*! J.* X ii. X i» A leaseholds by 

the meantime at the rate of per cent, per annum, sub-demiae. 

the premises hereinbefore conveyed [demised] shall at 
the request and cost of \mortgagor\ or the persons de- 
riving title under him, be duly reconveyed [surrendered] 
to him or them (a). 

\Tof(J[low covenant to eurrender copyholde :] No. 7. 

SuBJEOT to a condition for making void the said provuTfor 
surrender on payment on the day of next ndempUonof 

[the day meniioned for payment of principal in Form ^^^^ ^ 
No. 4] by \mortffagor] or the persons deriving title under 
him to [mortgagee(B)'] or the persons deriving title under 
him [them] of the sum of £ , with interest thereon 

in the meantime at the rate of per cent, per annum* 

And [mortgagor] hereby covenants with [mortgagee's)] charge on 
that the premises hereinbefore covenanted to be surren- ^'Py*'*^^^- 
dered shall henceforth stand charged with the payment 
of all moneys hereby secured : And that until surrender 
[mortgagor] and all persons deriving title under him will 
stand possessed thereof upon trust for [mortgagee(8)]f 
and to dispose of the same as he [they] or the persons 
deriving title under him [them] shall direct (i). 

And [mortgagor] hereby covenants with [moTtgagee{e) ] No. 8. 
in manner following, that is to say, that so long as any — ~ 
money remains due under these presents [mortgagor] will keep up Ufc 
not, without giving notice in writing to [mortgagee's)], go ^**^'^^' 
beyond the limits (e) permitted by the policy [ies] hereby 

(a) The proviso for redemption may be shortened by reference to the 
covenant for payment, bat it is more convenient that the proviso shotild 
be complete in itself. 

(h) This claose operates as a charge which enables a sale under the 
statutory power of sale, llie statutiiry power of sale is conferred only 
under a mortgage or charge by deed : C. A. s. 19, and s. 2 (vi.). The 
legal estate must be got in under the Trustee Acts or otherwise. 

(c) Gh>ing beyond limits would not make a policy void if the proper 
additional premium be paid, but might throw an additional charge on 
the mortgagee. 
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MoBTOAaBs. assigned, or any new policy to be effected as hereinafter 
^1^^ \ proyidedy or do or permit anything whereby any such 
policy may become void or voidable, or whereby [mortgci- 
gee{$)'\ may be prevented from receiving or recovering any 
money thereby assured ; And that [mortgagor] will im- 
mediately, at his own cost, in case any such policy should 
become voidable, do all things necessary for restoring 
the same; And in case any such policy should become^ 
void, also do and furnish all acts, certificates, and things 
necessary or proper to enable \morlgagee{B)'] to effect a 
new policy on the life of {marigagor] in the name(s) of 
[mortgagee{$)'] (a) for the amount which would have 
become payable under the void policy if it had remained 
in force and [mortgagor] had died ; And that every such 
new policy, and the money payable thereunder, shall be 
subject to the like right of redemption, and be held and 
applied in like manner as the policy[ies] hereby assigned 
and the money payable thereunder ; And further, that 
[mortgagor] will during the continuance of the present 
security duly pay every sum from time to time payable 
for keeping on foot every policy for the time being subject 
to this security, and will make each such payment within 
three days after the first day on which it becomes payable, 
and will forthwith deliver the receipt for [or other satis- 
factory evidence of (6) ] every such payment to [i»or<- 
gagee{s) ] ; and that in default [mortgagee{s)] may pay 
every such sum, and [mortgagor] will repay to the [mort- 
gagee{B)] all sums so paid, and all costs and expenses 
incurred in restoring any voidable policy or in effecting 
any new policy or otherwise in relation to the premises, 
with interest for the same at the rate of per cent, 

per annum from the time of each payment ; And until 
repayment, the premises hereinbefore conveyed [demised 
and assigned], and every new policy to be effected as 



(a) The addition of the survivora or gurvivor, or of any other person 
to whom the right to sue on this covenant devolves is not necessary, 
see C. A. s. 60. 

(6) If the mortgage is not a first mortgage the receipts may have to 
be delivered to the first mortgagee. 
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aforesaid, shall stand charged with the amount so to be Momoaoeb. 
repaid and ttie interest thereon. 

And [mortgagor] hereby covenants with [mortgagee(8)] No. 9. 
that so long as any money remains due under these — -- 
presents [mortgagor'], or the persons deriving title under keep up Fire 
him, will insure and keep insured all buildings upon i"«r»'»<*- 
the premises hereby conveyed [demised] against loss 
or damage by fire, in at least the sum of £ [or, 

a sum equal to two-thirds of the amount required to 
rebuild the same in case of total destruction], and will 
pay every sum from time to time payable for keeping 
on foot every such insurance within three days after the 
first day on which it becomes payable, and will forthwith 
deliver [or, will from time to time when required produce] 
to [mortgagees)] the policy or policies of insurance [or 
other proper evidence of the subsistence thereof], and 
also when required deliver to him [them] the receipt 
for [or, other satisfactory evidence of payment of (a)] 
every sum payable as aforesaid and in de£Ault that [mart' 
gagor] will repay to [mortgagee{8)] every sum which 
under the statutory power for the purpose may be ex- 
pended by him [them], or persons deriving title under 
him [them], in keeping the said buildings insured to the 
amount aforesaid, with interest thereon at the rate of 
per cent, per annum from the time of each pay- 
ment (b) ; And it is hereby agreed that the covenant as Covenant to 
to insurance hereinbefore contained shall so long as the ^ry right!" 
same is duly performed be in satisfaction of the statutory 
right of the [mortgagee{8)] to effect and keep on foot 
Fire insurances. 

And [mortgagee's)] hereby covenant(s) with [m^ort- No. 10. 
gagor] that if on every day of and day p^^j— ^^ 

of while any principal money remains due under reduction of 

these presents, or wiliiin thirty days next after each of the m^Tb^i^^ " 
said days respectively, there should be continuously paid conUnuoua. 



(a) The receipts may have to be delivered to a prior mortgagee or 
some one else. 

(6) G. A. s. 19, gives the mortgagee a charge for the amount paid 
and mtcrcst. 



' 
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MORTOAGEt. 

NoTTo. 



Nail. 

Provision for 
re<l action of 
interest half 
year to half 
year. 



to \fnartg€iffee($)] interest on such principal money at the 
rate of [reduced rale] per cent, per annum, [and there 
should not be any breach of any obligation, statutory 
or otherwise, binding on the mortgagor (a), or of any of 
the coyenants whether express or impliied, hereinbefore 
contained and on the part of [mofiffoffor] to be obserred 
or performed, other than and besides the covenant for 
payment of the principal money and interest hereby 
secured (b)], then [mortgagees)'] will accept interest for 
the principal money so for the time being due at the rate 
of [reduced ratel per cent, per annum, so long as interest 
at that rate continues to be paid within the thirty days 
aforesaid (c). 

And [mortgagee{s)] hereby coTenant(s) with [mort' 
gagor] that if on the day of or the day 

of (as the case may be) in any half-year, while any 

principal money remains due under these presents or 
within thirty days next after such day, there should be 
paid to [morigagee(8)] interest on such principal money 
at the rate of [reduced rate] per cent, per annum [and 
there should not be any breach of any obligation, statu- 
tory or otherwise, binding on the mortgagor, or of any of 
the coyenants, whether express or implied, hereinbefore 
contained, and on the part of [mortgagor] to be obsenred 
or performed during the half-year immediately preceding 
that day other than and besides the coyenant for payment 
of the principal money and interest hereby secured (d)] 
then and in respect of every half-year for which such 

(a) Ajb for instance the obligation to deliver the counterpart of 
leases, G.A. s. 18 (8). 

(h) This covenant is always broken. The words in brackets and 
similar words in Nos. 11 and 12 will only be inserted where the statu- 
tory power of leasing is not excluded, or where there is a covenant as 
to Fire Insurance, or Life Policies, or rent of leaseholds, or the like. 

(c) There may sometimes be a doubt whether an omission to pay 
interest for one half year, within thirty days, puts an end to the right of 
reduction: see Stanhope v. Manners^ 2 Eden, 197. In this form it 
does put an end to the right See the next form, where the omission 
only^puts an end to the right for that half-year. 

((Q As to thtse words in brackets, see note (h) to last form. 
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interest shall bo so paid [morlgaffee(B)] will accept inte- Mobtoaoes. 
rest for the principal money so for the time being due at -Noll, 
the rate of [reduced rate] per cent, per annum. 

And [mortffaffee(8y\ hereby covenant(s) with {mortgagor] No. 12. 
that if on each half-yearly day hereinbefore fixed for x„e«mentfor 
payment of interest, and continuously during the period mortgage to 
of years from the date of these presents, or within time certdn. 

thirty days after each such day, there should be paid to 
[mortgagee(8)] interest on the principal money hereby 
secured at the rate of per cent per annum up to 

that half-yearly day [and there should not be any breach 
of any obligation, statutory or otherwise, binding on the 
mortgagor or of any of the covenants, whether expressed 
or implied, hereinbefore contained, and on the part of 
[mortgagor] to be performed or observed, other than and 
besides the covenant for payment of the principal money 
and interest hereby secured (a)], then [mortgagee(i)] or 
the persons deriving title under him [them] will not 
before the expiration of the said period of years 

require payment of the principal money hereby secured, 
or any part thereof (h). 

And {mortgagor] hereby covenants with [mortgagee(s)] 
that the whole principal money hereby secured shall be 
allowed to remain on this security during the said period 
of years. 

Provided always and it is hereby agreed that not- 
withstanding the restriction hereinbefore contained on 
the right to require payment of principal money, such 
principal money shall be deemed to become due within 
the meaning of The Conveyancing and Law of Property 
Act, 1881, and for all the purposes of that Act on the 
day on which such principal money is hereinbefore 
covenanted to be paid (e). 



(a) As to these words in brackets sec note (b) to Form Na 10, ante, 

(b) As to waiver of the default in payment of interest, see Long' As to wairer 
ridge v. Fayne^ 2 J. & H. 423 ; Keene v. Brieooe, 8 Ch. D. 201. ^^ default in 

(c) This clause seems required to prevent any question as to the ITteresiL ** 
date when the statutory powers of sale, &c, arise. 
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Mortgages. AnD IT IS HEREBY AGREED that [mortff(igee(B)] and the 
persons deriving title under him [them] shall so far as 
may be have the same right to consolidate two or more 
mortgages so that one shall not be redeemed alone with- 
out the other or others as would have existed if the Con- 
veyancing and Law of Property Act, 1881, had not been 
passed. 



No. 13. 

Power of 

consolidation 

reserved. 



No. 14. 

Power of 
immediate 
sale, &C. 



No. 15. 



Mortgagor not 
to grant leases 
without 
consent. 



And it is hereby agreed that notwithstanding s. 20 
of the Conveyancing and Law of Property Act, 1881, 
[martffogeeia)'] shall have and may at any time after the 
said day of next exercise and put in force all 

the powers and remedies conferred by that Act on mort* 
gagees in like manner as if the said s. 20 had not been 
contained in that Act. 

And it is hereby agreed that [mortgagor] or any 
person deriving title under him shall not, except with 
the consent in writing of [mortgagee^a)'] or the person or 
persons for the time being deriving title under him 
[them], exercise the powers of leasing or of agreeing to 
lease conferred by the Conveyancing and Law of Property 
Act, 1881, on a mortgagor while in possession, but it shall 
not be necessary to express such consent in any such 
lease (a). 



Attornment 
clause not 
advisable. 



(a) As to the effect of entirely excluding the mortgagor's power of 
leasing, see note to C. A. s. 18, p. 55, ante. For agreements varying 
the powers of leasing of the C. A. and applying the powers of leasing 
in the Act to mortgages previously made, see Precedents XXYIL and 
XXVIIL, p. 224:, post. 

It is not advisable to insert an attornment clause in a mortgage 
deed having regard to the dicta in In re Stockton Iron Furnace Co,, 
10 Gh. D. 356, 357, to the effect that it makes the mortgagee liable to 
aoconnt as mortgagee in possession. The clause is of little use unless 
the mortgage deed be registered as a bill of sale under 41 Sb 42 YicL 
c 31, s. 4 : see Condly v. Steer^ 7 Q. B. D. 520, Lyons v. Tucker^ 
ib. 523. A power of distress is also of little use unless given by a 
registered deed. A judgment entered up against the mortgagor is the 
security most readily available against chattels. 
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BEOT. IIL SETTUBMBim. 

FORMS IN SETTLEMENTS. 

Upon trust to sell the said premises or any part No. 16. 
thereof, but during the joint lives of [husband] and [toife] xru«t"toieU 
or the life of the survivor of them with their consent or real esute. 
the consent of such survivor in writing (a). 

And it is hereby agreed that the trustees or trustee Tnut of 
for the time being of these presents, hereinafter called ^/**^*^* ^^ 
the trustees or trustee, shall stand possessed of the net 
money to arise from any such sale (after payment there- 
out of all costs incidental thereto) and also of the rents 
and profits of the said premises until sale, Upon the 
trusts and subject to the powers and provisions declared 
concerning the same by an indenture intended to bear 
even date with these presents and to be made between 
&c. 

And it is hereby agreed that the said premises may power to 
be retained unsold as long as the trustees or trustee think P<»^pon« >a1«- 
proper, but in the meantime shall be deemed personal 
estate and devolve as such [<idd powers of lecmng^ and of 
appointing new trustees. Forms Nos. 38 and 46, pos()\ 

Upon trust (6) with the consent of \husband'\ and jjq^ 17^ 

\wife\ during their joint lives and of the survivor of them 

during his or her life and after the death of the sur- J^^^ 
vivor at the discretion of the trustees or trustee for the 
time being of these presents hereinafter called the trustees 
or trustee, to invest the said money in the names or name 
of the trustees or trustee 



(a) The mode of Belling is provided for by G. A. a. 35, the power to 
give receipts is conferred by s. 36. Words of survitorship are not 
necessary, s. 38 ; nor the words " executors or administrators of such 
survivor or their or his assigns," see s. 30, under which the personal 
representatives of the survivor become trustees, and s. 31, under which 
new trustees have the same powers as the original trustees. 

(6) See note to last form. 
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Settlbkentb. 

No. 18. 



Inyestment 
clause. 



In OB UPON any of the parliamentary stocks or public 
funds of Great Britain, or at interest upon GU)Yemmentor 
real securities in England or Wales, including the security 
of a term of three hundred years or upwards unexpired and 
not liable to be determined under a proviso for re-entry (a\ 
or in the stock of the Bank of England or Metro- 
politan Board of Works, or in the stock or securities of 
the Groyemment of India for the time being, or the 
stock or securities not payable to bearer, [c^ whether 
payable to bearer or not (&)], of the Gt)vemment of any 
British Colony or Dependency, or in the purchase of the 
preference or wholly or partially guaranteed stock or 
shares or on the security of the bonds, mortgages, or de- 
bentures, or in the purchase of the debenture stock of 
any railway company in Great Britain incorporated by 
special Act of Parliament, and having within one year 
before the date of investment paid a dividend on its 
ordinary stock or shares, or in or on the stock, shares, 
debentures or debenture stock of any railway company in 
India, the dividends or interest whereon are, is, or shall 
be wholly or partially or contingently guaranteed by 
the Government of India for the time being, or by the 
Secretary of State for India, on behalf of such Govern- 
ment, with power for the trustees or trustee from time to 
time with such consent or at such discretion as aforesaid 
to change such investments for others of a like nature. 

No. 19. In OB UPON any of the parliamentary stocks or public 
T funds of Great Britain, or at interest upon Government 

Large power ... 

of iDvestment. or real or leasehold securities in England or Wales, and 
in the case of leasehold securities without being bound to 
make any investigation of the lessor's title or being sub- 
ject to any liability for omitting so to do, or on the security 
of any life interest in any real or personal property. 



Long terms not (fl) It seems that a long term is not now considered real security : 
real securities. Jte Boyd, 14 Ch. D. 626. 

(h) If the words in brackets are used the Form No. 44, post, enabling 

the trustees to deposit securities to bearer for safe custody, should be 

added. 
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together with an insurance on the life, and so that any Ssttlements. 
security taken under these presents may be either subject No, 19, • 
or not to any prior incumbrances, or in the stock of the 
Bank of England or Metropolitan Board of Works, or in 
the stock or securities of the Government of India for the 
time being, or the stock or securities (whether payable 
to bearer or not), of the Goyemment of any British Colony 
or Dependency, or of any foreign goyemment, state, or 
municipality, or in the purchase of the stock or shares, 
ordinary or otherwise, or on the security of the bonds, 
mortgages, or debentures, or in the purchase of the de- 
benture stock, of any railway, canal, dock, harbour, gas or 
water company, or other public company carrying on 
business in Great Britain or India, or any British Colony 
or Dependency, or on the bonds, stock, or other securities 
of any municipal corporation or local or harbour authority 
or other public body in Great Britain or in any British 
Colony or Dependency, or of any incorporated company 
in Great Britain established for the purpose of investing 
money in the purchase or on mortgage of land in Great 
Britain or in any British Colony or Dependency, with 
power for the trustees or trustee from time to time with 
such consent, or at such discretion as aforesaid to change 
such investments for others of a like nature. 



And it is heeebt agreed that the trustees or trustee ^o. 20. 

shall stand possessed of the said investments hereinafter 

called the trust fund, and the annual income thereof, inTestments. 
upon the trusts and subject to the powers and provisions 
following, that is to say, 

Upon trust to pay the annual income of the trust jJq, 21. 
fund to \wi/e] during her life for her separate use inde- -; — 
pendently of any husband, and without power of anticipa- .eparau use 
tion. And after her death to pay the said income to ?'{)\*^?^ 
[Aiis&an(2] if he shall survive her during the residue for life, 
of his life, And after the death of both it is hereby 
AGREED that the capital of the trust fund shall be held 

M 
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Sbttlements, Upon trust after the death of [wife] if [Ati«6an<r| 
No. 22. should be then living, and should not be an undischarged 
Trust after bankrupt, or should not have executed, done, or suffered 
death of wife qj^j ^^^ deed, or thing, or if no event should have 
until aiiena- happened, whcreby the trust next hereinafter declared 
for°him tr^*^ would if Subsisting be determined : 
issue of war- Then to pay the annual income of the [where the 
nage, c. {a j^j^^»^ trust fu/nd and the wife^a trust fund are settled, 
say wife's] trust fund to [husband] during his life or until 
he attempts to alien, charge, or anticipate the same or 
any part thereof, or is adjudged a bankrupt, or takes 
proceedings for liquidation in bankruptcy, or makes any 
arrangement or composition with his creditors having the 
effect of a charge upon or alienation of the said annual 
income, or any part thereof, or until he does or at- 
tempts to do or suffers any other act or thing, or until 
any other event happens, whereby if the same income 
were payable to him absolutely for his life he would 
be deprived of the right to receive the same or any part 
thereof, in any of which cases, as well as on the death 
of [husband], which first happens, the trust hereinbefore 
declared for payment to him of the said income is to 
determine ; 

And if the same trust should fail or determine in his 
lifetime, then Upon trust during the residue of the life of 
[husband] to apply the annual income of the [or the 
wife's] trust fund for the maintenance and support or 
otherwise or the benefit of all or any one or more exclu- 
sively of the other or others of [husband] and the issue 
of the said intended marriage as the trustees or trustee in 
their or his sole discretion, without being liable to account 

(a) This trust is applicable only to property not settled by the 
hufiband. The payment of the inoome of property settled by himself 
cannot be made to cease on his alienation or bankruptcy (see Phipps v. 
Lord Ennismore, 4 Buss. 131), except to the extent of the fortune 
which on his marriage he received from his wife (Lester v. Garland, 
5 Sim. 205). The discretionary trust in the text may be exercised so 
as to exclude the husband's creditors (Holmes v. Penney, 3 E. & J. 91). 
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for the exercise of such discretion, think fit, or if there SErrrLEMRim. 

should be no issue of the said intended marriage, or such ^^* ^2. 

issue should fail during the lifetime of [husband], Then 

for the maintenance, support, or otherwise for the benefit 

of all or any one or more exclusively of the other or 

others of [husband] and the person or persons who would 

if he were actually dead be entitled to the [or the wife's] 

trust fund, or the income thereof, as the trustees or trustee 

in their or his sole discretion, without being liable to 

account as aforesaid, think fit. 

Akd it is herebt agreed that after the death of the 
survivor of [toife] and [husband] the capital and income 
of the [or the wife's] trust fund shall be held [Form 
No. 24]. 

As TO THE husband's TRUST FUND, Upou Trust to No. 23. 

pay the annual income thereof to [husband] during his 

life, and after his death to pay the same income to two funds. 
[wife] during the residue of her life for her separate ^^^^^ 
use, independently of any husband and without power husband out of 

« ^:' J,: ^^ wife's fund. 

of anticipation, 

And as to the wife's trust fund. Upon Trust to 
pay the annual income thereof to [wife] during her life 
for her separate use independently of any husband and 
without power of anticipation, and after her death out 
of the last-mentioned income to pay the annual sum 
of £ to [husband] during the residue of his life (a), 

the same to be deemed to accrue due from day to day, 
but to be paid by equal half-yearly payments, the first 
payment to be made at the end of six calendar months 
from the death of [wife] if [huAand] should be then 

living : 

And it is herebt agreed that the capital of the 
husband's trust fund after the death of the survivor of 
[wife] and [husband], and also the capital of the wife's 
trust fund after the death of [husband], and subject to 



(a) If the annual sum is to be made determinable on alienation, &c., 
the last form can be adapted. 

M 2 



164 



OBNBBAL FORMS. 



SETTLaMENTB. 

No. 23. 



No. 24. 



Trusts for 
issue as 
husband and 
wife or the 
survivor 
appoint. 
In default for 
children. 



setting apart a portion thereof, to provide for payment 
of the said annual sum of £ to [huAand], if he 

should be the suryivory shall be respectively held 

In trust for all or such one or more exclusively of the 
other or others of the issue of the said intended marriage, 
whether children or remoter issue (a), at such time and, 
if more than one, in such shares and with such gifts over, 
and generally in such manner for the benefit of such 
issue or some or one of them as [hiisband] and [wife] 
shall by deed, revocable or irrevocable, from time to time 
or at any time jointly appoint. And in default of and 
until and subject to any such appointment, then as the 
survivor of them and as regards [t^/e], whether covert or 
sole, shall by deed revocable or irrevocable, or by will or 
codicil appoint, And in default of and until and subject 
to any such appointment 

In tbust for all or any the children or child of the said 
intended marriage [other than and except such son as 
hereinafter mentioned and excepted (&)], who being 
sons or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry under 
it, and if more than one in equal shares. 

Pbovided alwats that any child who or whose issue 
takes any part of the trust fund(s) under any appointment 
in pursuance of either of the powers lastly hereinbefore 
contained shall not, in the absence of any appointment 
to the contrary, take any share in the unappointed part 
thereof without bringing the share or shares appointed to 
him or her or to his or her issue into hotchpot, and 
accounting for the same accordingly. 

\Add if required] 

No. 25. Provided always, and it is hereby agreed, that the 
excepted son hereinbefore referred to who is to be ex- 
cluding son eluded from taking under the trust in default of appoint- 
Mtu*ed^e*totes ^^^^ hereinbefore contained, is an eldest or only son or 



Hotchpot 
clause. 



(a) It is not necessary to restrict this power within the limits 
allowed by the rules against perpetuity : see p. 184 (a). 
(h) The words in brackets to be used only if the next proviso is used. 
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any other son of the said intended marriage who before Sisttlekents. 
attaining the age of twenty-one years becomes, or wonld ■^^' ^5- 
if of fall age be, entitled to the possession or to the 
receipt of the rents and profits of the lands and heredita- 
ments in the county of devised by the will of 
[or comprised in the settlement dated, &c., and made 
between &c.], and of which hereditaments [husibcmd] is 
now tenant for life in possession, or who before attaining 
that age becomes entitled to the first vested estate of 
freehold in remainder immediately expectant on the 
estate for life of [husband] under the said will [or settle- 
ment] ; 

And if there should be no child of the said intended 
marriage other than and except as aforesaid who attains 
a vested interest under the trust in default of appoint- 
ment hereinbefore contained, then the capital of the trust 
fund(s) is to be held In trust for such eldest son or other 
excepted son of the said intended marriage as hereinbefore 
mentioned, if and when he attains the age of twenty-one 
years, and to be then vested and not before ; and if there 
should be more than one such excepted son, then In trust 
for the last survivor of such eldest and other excepted 
sons absolutely if and when he attains the age of twenty- 
one years and becomes such survivor, whichever of the 
said events should last happen, and to be then vested and 
not before. 

And it is hereby aqbeed that the trustees or trustee No. 26. 

may at any time or times after the death of r&it8&afu21 and .. ^ 

[wife] or in their, his or her lifetime, with their, his or her cUum. 
consent in writing, raise any part or parts, not exceeding 
together one half of the presumptive or vested share of 
any child or other issue of the said intended marriage, 
under the trusts aforesaid, and may pay or apply the 
same for his or her advancement or benefit as the trustees 
or trustee think fit. 

And it is hebebt aqbeed (a) that if [htuhand] shall No. 27. 
survive [wife] then the annual income of the wife's trust „ ^"T*" 

'-•'-' Trust of 
; , _ — . snrplns income 

(a) lliis Form is applicable where Fomi Na 23 or 32 is used. 
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after payment 
of annuity to 
husband. 



Skttlekents. fund remaining after payment of any annnal sum payable 
No. 27. Qj. applicable under these presents to or for the benefit of 
[htisband] shall be paid or applied to or for the benefit of 
the issue of the said intended marriage, or otherwise in 
like manner as such income would for the time being be 
payable or applicable if [htuthand] were dead, and having 
regard to any appointment for the time being actually 
made under the powers hereinbefore contained, but with- 
out regard to any appointment capable of being made 
but not actually made under those powers. 



No. 28. 



Trusts in 
default of 
children. 



No. 29. 



As to husband's 
trust fund. 



No. 30. 

As to wife's 
trust fund. 



Powers of wife 
in default of 
children. 



And it is hereby agreed, that if there should not be 
any child of the said intended marriage who attains a 
vested interest under the trust in default of appointment 
hereinbefore contained then subject to the trusts and 
powers hereinbefore contained, 

The husband's trust fund (a) and the income and 
statutory accumulations (if any) of the income thereof, or 
so much thereof as shall not have become vested or been 
applied under any of the trusts or powers affecting the 
same, shall, after the death of [mfe] and such failure of 
children as aforesaid, be held In trust for [husband], 
absolutely, 

And the wife's trust fund, and the income and 
statutory accumulations (if any) of the income thereof, or 
so much thereof as shall not have become vested or been 
applied under any of the trusts or powers affecting the 
same shall, after the death of [hvshand] and such failure 
of children as aforesaid, be held In trust for such person 
or persons and purposes as [tuife] shall, while not under 
coverture, by deed, revocable or irrevocable, or shall, 
whether covert or sole (6), by will or codicil appoint; 

(a) This form is applicable where funds are settled by or on behalf 
of the husband and wife respectively ; but where only one fund is 
settled it should be called the trust fund and the required trust in this 

form adapted to it. 

(b) The testamentary power should be given in all events, and not 
merely if the wife dies first: Edliday v. Overton, 14 Beav. 467; 
Trimmdl v. Fdlj 16 Beav. 537 ; and WiUock v. Noble, L. R. 7 H. L. 
580. Power of appointment by deed while not under coverture is 
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And in default of and until and subject to any such Settlements. 
appointment. Upon the trusts following (that is to say) ^^^' ^^* 
If [m/e] should survive [Aw«6and], then in trust for her 
absolutely; But if she should die in the lifetime of 
[hu8banc[]y then In trust for the person or persons who 
under the statutes for the distribution of the effects of 
intestates would have become entitled thereto at her 
death if she had died possessed thereof intestate and 
without ever having been married (a), such persons, if 
more than one, to take as tenants in common in the 
shares in which they would have taken under the same 
statutes. 

And it is hereby agreed that until all the heredita- No. 31. 
ments by the recited indenture of even date herewith . „ — r . 

; 111 Appllcatioii of 

conveyed on trust for sale are sold the trustees or trustee rents of real 
shall pay or apply the net rents and profits thereof or of ^^ "^**^ 
the unsold part thereof (after payment thereout of all 
rates, taxes, payments for insurance, repairs, and other 
outgoings which any tenant or other person is not liable 
to pay), upon and subject to the like trusts and powers 
upon and subject to which the annual income of the trust 
fund [or the husband's trust fund, or the wife's trust 
fund, as the ease may reqmre]y is payable or applicable 
under the trusts herein contained. 

And it is hereby agreed that [toife'] may, notwith- No. 32. 

standing coverture, by will or codicil appoint that after po^eT^^jfe 

her death any annual sum or sums not exceeding in the to appoint to 

whole the annual sum of £ , shall be paid to or for |^n^?^ *° 



sum. 



the benefit of [husband] during the residue of his life, or 
any less period, out of the annual income of the wife's 
trust fund, and the annual sum or sums so appointed shall 
be paid accordingly. 

required, otherwise on diasolution of the marriage it might be necessary 
to apply to the Diyorce Court with reference to the settled property 
under 22 & 23 Vict. c. 61, s. 6, as extended by 41 Vict. c. 19, s. 3. 

(a) The words " without ever having been married " in the settle- Effect of words 
ment of a widow on her second marriage, exclude a child by her former '' without ever 
marriage (Emmina v. Bradford, 13 Ch. D. 493). In such a settlement J>*^i»« ^«n 
say " without haying contracted the now intended marriage.** ^ase of a 

widow. 
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Settlemeittb. 

No. 33. 

Power to wife 
to make 
settlement on 
future 
marriage. 



Pbotided always that if [wife] should marry again, 
then, without prejudice to any appointment which may 
have already been made under the powers hereinbefore 
contained, she may, either in contemplation of or after 
any subsequent marriage and notwithstanding coverture, 
from time to time by deed, revocable or irrevocable, or 
by will or codicil, revoke the trusts, powers and provi- 
sions hereinbefore declared concerning any part or parts 
of the wife's trust fond, not exceeding together the 
following shares or share thereof, that is to say: If 
there should be but one child and no more of the now 
intended marriage who being a son attains the age of 
twenty-one years, or being a daughter attains that age or 
marries, not exceeding two-third shares thereof. And if 
there should be two or more such children, not exceed- 
ing onehalf thereof ; And may appoint that the part or parts 
to which such revocation extends shall, after her death, 
be held upon such trusts and subject to such powers and 
provisions and generally in such manner for the benefit 
of any husband who may survive her or any child or 
other issue or any one or more exclusively of the children 
or other issue of such subsequent marriage, including 
powers of advancement in fiGtvour of any issue, similar to 
the power hereinbefore contained in favour of issue of the 
now intended marriage, as [wife] may think proper, but 
so that any husband who may survive her shall not take 
more than a life interest, and that in default of any per- 
son becoming entitled under any revocation and appoint- 
ment under tiiis present power, and subject to the interests 
appointed thereunder, the part or parts of the wife's trust 
fund to which any such revocation and appointment relates 
shall devolve under these presents in the same manner 
as if no revocation or appointment had been made under 
this present power : 

Pbovided also, that under an exercise of the power 
aforesaid any child (a) of [vdfe] shall not, except by way 

(o) This power cannot be extended to other issue on the ground of 
remoteness. Moreover a share appointed to other issue dying under 
age would not necessarily fall to the husband or wife as next-of-kin. 
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of advancementy become entitled to any share of the wife's Settlrmentb. 
trust fund unless being a son he attains the age of twenty- -No* 33. 
one years, or being a daughter she attains that age or 
marries: 

Fboyided also that an only child or any two or more 
children and any issue of a child or children collectiyely 
of [mfe] by a subsequent marriage shall not under an 
exercise of the said power become entitled to a larger 
share of the wife's trust fund than such only child or 
such children collectively would have taken in case the 
wife's trust fund had been equally divided between all 
the children of [trife] by every marriage who being sons 
or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry : 

Proyided also that the power last aforesaid may be 
exercised so often as [wife] shall marry, so that the total 
amount ultimately appointed under all revocations and 
appointments made pursuant thereto shall not exceed, 
according to the event, the shares or share hereinbefore 
specified of the wife's trust fund. 

Akd [huuhand] hereby covenants with the trustees that No* 34. 
if the said intended marriaG:e should be solemnised he ^ 7, 

^ , Covenant by 

will not by any act or omission cause or allow the policy hosUnd to 
hereby assigned, or any pplicy substituted therefor as orwrfiiTand 
hereinafter provided, to become void or voidable, and will provwions 
during his life, from time to time, duly pay all money thereto and to 
payable for keeping on foot the said policy, or any policy "'*^»''^*«* 
substituted as aforesaid, or for restoring the same respec- 
tively if and when voidable; and if any such policy 
should become void will effect on his life a new substi- 
tuted policy or policies, with such ofSce and in such 
names or name aci the trustees or trustee shall direct, 
and for an amount equal to the. sum which would have 
been payable under the void policy if it had not become 
void and [Atis^tk!] had then died, and will deliver, and 
if necessary will also assign, every such substituted policy, 
and deliver the receipt for every such payment to the 
trustees or trustee, and will not do or suffer any act or 
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Settlements. 

No. 34. 



Power for 
trustees to 
keep up or 
restore policy 
or effect new 
policy. 



Limitation of 
liabilities of 
trustees. 



thing by means whereof the trustees or trastee may be 
prevented from receiving any money assured by any 
policy, whether original or substituted, subject to the 
trusts of these presents : 

And it is hereby agreed that the trustees or trustee 
may at any time, in their or his absolute discretion, apply 
any income of the trust funds hereinbefore settled, or if 
income be insufficient, then any capital, in making any 
payments proper for keeping on foot or restoring any 
subsisting policy, or for eflfecting, keeping on foot, or 
restoring any substituted policy [but so that as between 
the husband's trust fund and the wife's trust fund the 
said payments shall be made out of the husband's trust 
fund in priority to the wife's trust fund (a)] : And every 
policy so effected, and the money payable thereunder, 
shall be held and applied upon the trusts and subject to 
the powers and provisions hereinbefore declared concern- 
ing the policy hereby assigned, and the moneys payable 
thereunder : 

And it is hereby agreed that it shall not be obligatory 
on the trustees or trustee to enforce any covenant here- 
inbefore contained in reference to any policy, whether 
original or substituted, or to apply any income or capital 
in making payments for keeping on foot or restoring any 
such policy, or for effecting or keeping on foot or restoring 
any substituted policy, unless when required so to do in 
any specific case by writing signed by some person, or 
the guardian of some person, beneficially interested in 
the premises : And unless also due provision be made to 
the satisfaction of the trustees or trustee for payment of 
the costs of any proceedings required to be taken, and 
any omission or neglect by the trustees or trustee in any 
of the matters aforesaid (except when required and upon 
due provision made as aforesaid) shall not constitute a 
breach of trust, and the trustees or trustee shall not be 
responsible on account of any policy becoming void 



(a) Omit these words in brackets if there is only one trust fund 
settled. 
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through any means except their or his own omission or Settlements. 
neglect when so required, and upon due provision made N^- ^• 
as aforesaid. 

And it is hereby agreed, and each of them [husband] No. 35. 
and [wife] hereby covenants with the trustees herein- ACTeementto 
before named that if, besides the trust funds hereinbefore Mttie other 
assigned [or settled] by [tpife] she now is, or if at any ^^ ^ ^ ' 
time or times during the said intended coverture she or 
[hmband] in her right should become entitled in any 
manner and for any estate or interest to any real or 
personal property of the value of £ or upwards at 

one time and from one and the same source (except 
jewels, trinkets, ornaments, furniture, plate, china, glass, 
pictures, prints, books, and other chattels passing by 
delivery, which, and also any property excepted from this 
covenant as being not of the value of £ , it is hereby 

agreed shall belong to [mfe] for her separate use). Then 
and in every such case [htuiband] and [i^<?], and all 
other necessary parties shall at the cost of the trust 
estate, as soon as may be, and to the satisfaction of the 
trustees or trustee, convey such real or personal property 
to the trustees or trustee upon trust to sell or call in or 
convert into money such part or parts thereof as shall 
not consist of money or of an annuity or other real or 
personal property limited to or held in trust for [mfe] 
for her life only or for a term of years determinable on 
her death, but with power for the trustees or trustee 
to postpone such sale, calling in, and conversion so 
long as they or he may think fit, and to retain invest- 
ments transferred under this covenant and dispose of the 
annual income thereof in like manner as the annual 
income of the wife's trust fund, and so that any rever- 
sionary interest be not sold before it falls into pos- 
session unless the trustees or trustee see special reason 
for sale : 

And it is hereby agreed that the trustees or trustee 
shall stand possessed of the money to arise from such sale, 
calling in, or conversion, and of any part of the said 
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SETTueMENTB. propcrtj received in money Upon the trusts and subject 
No. 35. to the powers and provisions hereinbefore declared con- 
cerning money forming part of the wife's trust fund, or 
as near thereto as circumstances will permit, and upon 
trust to pay any annuity or the income of any other 
real or personal property limited to or held in trust 
for [tw/e] for her life only or for any term of years 
determinable on her death to her for her separate use 
independently of any husband and without power of 
anticipation, but with power for the trustees or trustee 
with her consent in writing at any time to sell the same, 
so that the money to arise from such sale be held and 
applied upon the trusts and subject to the powers and 
provisions hereinbefore declared concerning money form- 
ing part of the wife's trust fund, or as near thereto as 
circumstances will permit : 

Provided always that the trustees or trustee shall not 
be made accountable in respect of any real or personal 
property becoming subject to the covenant to settle 
lastly hereinbefore contained unless and until the same 
shall have been actually paid, conveyed, assigned or 
transferred to them or him, nor shall they or he be 
chargeable with breach of tiaist or made liable in any 
way for not taking any proceedings to get in the same 
real or personal property or any part thereof unless and 
until required in writing so to do by some person bene- 
ficially interested under these presents. 

[Add jpower to lease, Form No. 88, pod, and see note (a), 
p. 174.] 



Exoneration 
of trustees. 



No. 36. 



Power to 
invest in the 
purchase of 
land. 



And it is hereby agreed that the trustees or 
trustee may during the lives of [htuAand] and [m/e], 
and the life of the survivor of them, with their, his, 
or her consent in writing instead of laying out all or any 
money held on the trusts of these presents in the invest- 
ments hereinbefore authorized, invest the same money in 
the purchase of any messuages, lands or hereditaments 
in England or Wales, being either freehold, customary 
freehold, or copyhold of inheritance, or leasehold for 
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any tenn of years whereof not less than sixty years is Skitlements. 
unexpired at the time of purchase, And the hereditaments No^o. 
so purchased shall be conyeyed, surrendered or assigned 
to and vested in the trustees or trustee Upon trust, 
with the consent in writing of [husband'] and [ii^y^], or 
the survivor of them, during their, his, or her lifetime, 
and after the death of both at the discretion of the said 
trustees or trustee to sell the same hereditaments or any 
part thereof; 

Akd the trustees or trustee shall stand possessed of the 
net money to arise from any such sale (after payment of 
the costs incidental thereto) Upon the trusts and subject 
to the powers and provisions (including this present 
power of purchasing hereditaments) upon and subject to 
which the money laid out under this present power would 
then have been held if the same had not been so laid 
out and in the meantime until sale the purchased here- 
ditaments are to be considered as money. [Add power to 
leasSy Form No. 88, and see note (a), p. 174.] 

And it is hereby agreed that at any time during No. 37. 
the joint lives and upon the joint request in writing p ~" 
of [hiMiband] and [wife] the trustees or trustee shall, invest in the 
and they and he are hereby required to raise out of the J^i^^.^ * 
husband's trust fund or the wife's trust fund, or partly 
out of each, any sum not exceeding £ , and invest 

the sum so raised in the purchase and in paying the 
expenses of the purchase of a dwelling-house with or 
without garden-ground or other land, or any usual ap- 
purtenances, as a residence for [husband] and [i^^], 
such messuage and hereditaments to be either freehold, 
customary freehold, or copyhold of inheritance, or lease- 
hold for any term of years whereof not less than sixty 
years is unexpired at the time of purchase. And the 
hereditaments so purchased shall be conveyed, surren- 
dered, or assigned to and vested in the trustees or trustee 
Upon trust at the request in writing of [husband] and 
[wife] or the survivor of them during their his or her 
lifetime, and after the death of both at the discretion of 
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Settlements. 

No. 37. 



No. 38. 

Power of 
leasing for 
twenty-one 
years heredita- 
ments pur- 
chased. 



No. 39. 



Power to 
concur in 
partition. 



the trustees or trustee to sell the same hereditaments 
or any part thereof : 

And, &c, (Here contmne as in last Form, and add at the 
end the following provision) : 

And it is hereby agreed that until such sale as afore- 
said the trustees or trustee shall permit [AiM&an({] and 
\yoife'\ and the survivor of them to occupy the messuage, 
land and hereditaments so purchased \add power of 
leasing, Form No. 38 (a)]. 

And it is herebt agreed that the trustees or trustee 
may with the consent in writing of [hijui)and] and 
[w/fe], or the survivor of them during their, his, or her 
lifetime, and after the death of both at the discretion 
of the trustees or trustee, lease any messuages, lands, or 
hereditaments subject to the trusts of these presents for 
any term not exceeding twenty-one years at the best 
rent to be reasonably obtained, without taking a fine, 
and subject to such special covenants and provisions as 
may be deemed proper, and the rents received shall be 
paid or applied in like manner as the income of invest- 
ments representing the purchase-money would be payable 
or applicable if a sale had been made and the proceeds 
had been invested under the trusts of these presents. 

• 

And (b) IT IS HEREBY AGREED that the trustees or 
trustee may with the consent in writing of [husband] 
and [wf/e], or the survivor of them during their his or 
her life, and after the death of both at the discretion of 
the trustees or trustee, concur with any other person for 
the time being entitled to dispose of any undivided share 
or shares of any lands or hereditaments mentioned in the 
[2nd] Schedule hereto, in making or in allowing or con- 



(a) If Forms Nos. 35, 36, and 37, or any two of them, are used in 
the same settlement, it will be sufficient to use No. 38 once only, and 
it should come after the last used. 

(h) This form is applicable to a settlement of a share of the proceeds 
of the sale of hereditaments directed to be sold but remaining unsold, 
see Pkboed. XXXI., post. 
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senting to making a partition of the same hereditaments Settlements. 
or any of them, and to give or receive any money for No^9. 
equality of partition, and may make any such partition 
upon any terms or conditions, and in any manner they or 
he shall think fit, and may execute and do all assurances 
and things which they or he think expedient for the 
purpose of effecting such partition or any arrangement 
relating thereto, and may accept any hereditaments under 
a partition instead of the share hereby assigned of pro- 
ceeds of sale of hereditaments, and the hereditaments so 
accepted shall be conveyed to and vested in the trustees 
or trustee upon and subject to like trusts, powers, and 
provisions as are by these presents declared and capable 
of taking effect concerning any hereditaments purchased 
out of the wife's trust fund (a) under the power in that 
behalf hereinbefore contained. 

And it is hereby agreed that the trustees or trustee No. 40. 
may, pending the negociation and preparation of any po^erto" 
security hereby authorized, or during any other time deposit money 
while an investment of the nature aforesaid is being 
sought for, deposit any money, subject to the trusts of 
these presents, at any joint-stock or other bunk, either 
at interest or otherwise, as may be deemed expedient, all 
which interest (if any) and all bonuses and other periodi- 
cal payments in the nature of income accruing from or 
payable in respect of any of the trust premises shall, for 
the purposes of these presents, be deemed annual income, 
and be applicable accordingly. 

And further that the trustees or trustee may lend No. 41. 

money on any security, along with money lent by any p "~ , 

other person, and by way of contributory loan, and may contributorj 

accept the security in the names or name of the trustees, ***°*' 
or one of them, together with other names or another 



(a) That is, assuming that the share assigned by the settlement 
belonged to the wife. 
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Settlements. Rame, or may pennit the same to be taken exclusively in 
Na41. the names of other persons, as may be deemed expedient. 



No. 42. 

Loan may be 
for a term. 



No. 43. 



Power to 
trustees to 
yalue and 
apportion 
taixed funds. 



No. 44. 

Power to 
trustees to 
deposit 
securities to 
bearer for 
safe custody. 



And further that the trustees or trustee may con- 
tract that money invested on any security shall not be 
called in during any specified period. 

Provided always, that in the execution of any of the 
aforesaid trusts or powers the trustees or trustee may 
decide what money represents income and what represents 
capital, and may allot or apportion any moneys or invest- 
ments, the trusts whereof are hereby declared, to or 
between the persons entitled thereto in such manner and 
may set apart such investments to answer any annual 
sum payable to any person as the trustees or trustee shall 
deem just and reasonable according to the respective 
rights and interests of those persons, and notwithstand- 
ing that trust funds held on different trusts have been 
blended, and for the purposes aforesaid may ascertain 
and fix the value of the respective parts of the said 
investments, and every such decision, allotment, appor- 
tionment, setting apart, and valuation, shall be as binding 
upon all persons then or thereafter to be interested in 
the premises as if the same had been duly made by 
a Court of competent jurisdiction. 

And it is hereby agreed that securities to bearer 
taken as an investment may be deposited by the trustees 
or trustee for safe custody in their or his names or name 
with any banker, or banking company, or with any 
company whose business it is to take charge of secu- 
rities of that nature, and the trustees or trustee shall 
not be responsible for any loss incurred in consequence 
of such deposit, and may pay out of' the income of the 
trust premises any sum required to be paid on account 
of such deposit and for safe custody, and such deposit 
shall be a sufficient compliance with the power to invest 
hereinbefore contained notwithstanding the direction that 
investments shall be made in their or his names or 
name. 
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And it is hebebt aobeed that the said and Sbttlbments. 

every other person to be hereafter appointed a trustee of ^^' ^^' 
these presents who may be a solicitor and professionally solicitor 
employed in matters relating to the trusts of these pre- *'^*fj ^ ^ 
sents shall be entitled and is hereby authorized to retain 
and receive out of the trust premises his usual profes- 
sional costs and charges, as well by way of remuneration 
for business transacted by him or his partner or partners 
personally^ or by his or their clerks or agents (including 
all business of whatever kind not strictly professional, 
but which might have been performed or would neces- 
sarily have been performed in person by a trustee not 
being a solicitor (a)), as costs and charges out of pocket 
in the same manner as if the said and every other 

such person as aforesaid had not been a trustee or trustees 
hereof, but had been employed and retained by the 
trustees hereof as solicitor in the matter of the trusts. 

And it is hebebt agbeed that [huAanc^ and [mfe] No. 46. 

during their joint lives, and the survivor of them during p "" 

his or her life, shall have power to appoint new trustees appoint new 

of these presents. tru«t««8. 

(a) As to the neoesuty for these words, see Earbin ▼. Darby^ 
28 Beav. 325. 



N 
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Wills. 

No. 47. 



Commence- 
ment of will. 



No. 48. 



Commence- 
of oodicil. 

End of codicil. 

No. 49. 

Appointment 
of trustees 
and executors. 



Legacies to 
trustees and 
executors. 



No. 50. 



Appointment 
of guardians. 

No. 51. 



Confirmation 
of testator's 
marriage 
settlement. 



No. 52. 

Bequest to 
wife of 
furniture, &c. 



SECT. IV. 
FORMS IN WILLS. 

I. , of , hereby revoke all testamentary dis- 

poBitlons heretofore made by me, and declare this to be 
my last will, whioh I make this day of 

18 (a). 

I of declare this to be a first [or second, 

&c.] codicil, which I make this day of 18 , 

to my will which is dated the day of 18 . 

And subject as aforesaid I confirm my said wilL 

I APPOINT X. of &c., Y. of &c.y and Z. of &c. to be 
the executors and trustees of my will, and they or the 
suiviyors or surriyor of them, or the executors or adminis- 
trators of such suryiyor, or other the trustees or trustee 
for the time being hereof are hereinafter called the 
trustees or trustee, 

And I BEQUEATH to each of them, if he shall accept 
the office of trustee and executor, the sum of £ 

I APPOINT my wife , and after her death the 

trustees or trustee, guardian and guardians of my infiuit 
children. 

I CONFIRM the settlement made in contemplation of 
my marriage with my wife, and declare that tiie proyi- 
sions hereby made for her and my children shall be in 
addition to and not in satisfaction of those made or 
coyenanted to be made for them by settlement. 

I BEQUEATH to my wife absolutely all the plate, linen, 
china, glass, books, pictures, prints, furniture, and articles 
of household use or ornament, wines, liquors, and con- 

(a) It Vi yery ooQTeiuent to have the date at the beginning of the 

wilL 



I • 



I 
I 
I 

I 
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Bumable stores, and other articles and effects of every Wills. 
kind which at my death shall be in or about my dwelling- No. 52. 
house, except money or securities for money : And I also Aad legacj. 
bequeath to her the sum of £ , to be paid to her 

immediately after my death. 

I BEQUEATH the following charitable legacies, for which No. 53. 
the receipts of the treasurers of the respective societies BequMtTf 
hereinafter named shall be sufficient discharges (that is charitable 
to say), To the Society £ ; To &c. ; all which *^*^ ^ 

charitable legacies I direct to be paid exclusively out of 
that part of my personal estate which by law is applicable 
for charitable purposes, and in priority to all other pay- 
ments thereout ; and I direct that my debts, funeral and 
testamentary expenses, and other legacies, shall be 
primarily charged upon and payable out of my other 
personal estate not applicable by law for charitable 
purposes. 

I BEQUEATH to cach of my indoor and outdoor servants. No. 54. 
not in receipt of daily or weekly wages, who shall be in Le-^dwio 
my service at my death, and shall have been in such Mirants. 
service for twelve calendar months immediately preced- 
ing, one year's wages in addition to wages then due. 

I BEQUEATH the Several annuities following, that is to No. 55. 
say. To my housekeeper A. B., whether in my service or tt^ 
not at my death, an annuity of £ during her life ; serTants. 

To my butler C. D., if he shall be in my service at my 
death, an annuity of £ during his life ; To &c., &c. 

And I direct that all the said annuities to females shall 
be for their separate use independently of any husband 
and without power of anticipation, and that each annuity 
shall commence from the day of my death and shall 
accrue due from day to day, but shall be paid by equal 
quarterly payments, the first of such payments to be 
made at the end of three calendar months from my death. 
I empower the trustees or trustee to provide for payment 
of any annuity before bequeathed either by purchasing a 
Government annuity to answer or by setting apart as an 

N 2 
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Wills. aimnity fund such inyestments as the trustees or trustee 
No. 55. think proper to answer the same, and any annuity so 
provided. for shall no longer be a charge upon the residue 
of my estate, but shaU be solely charged on the Govern- 
ment annuity or investments so purchased or set apart, 
and my personal estate or the proceeds thereof may be 
distributed accordingly discharged therefrom : And upon 
the cesser of any annuity the annuity fund (if formed), 
or so much (if any) thereof as the trustees or trustee do 
not think it necessary to retain to answer any remaining 
annuity shall fall into and form part of my residuary 
estate. 

No. 56. I BEQUEATH to an annuity of £ for her life, 

BequestTf ^^^ ^®^ Separate use, and without power of anticipation 
annuity. during any coverture, to commence from my death and 

to be considered as accruing from day to day, but to be 
paid by equal haK-yearly payments, the first payment 
to be made at the end of six calendar months after my 
death : And I direct the trustees or trustee to set apart 
as soon as conveniently may be, and invest in their or 
his names or name in any of the investments in which 
my residuary estate is authorized to be invested, a sum the 
income whereof when invested shall be sufficient at the 
time of investment to pay the said annuity, and to pay 
the same accordingly, with power to resort to the capital 
of the appropriated fund whenever the income shall be 
insufficient: And until such sum shall be so appro- 
priated, I charge my residuary estate with the said 
annuity: And subject to the payment of the said 
annuity, the appropriated fund, or so much thereof 
as shall not be resorted to to make up deficiency of 
income, shall fall into and form part of my residuary 
estate. 

No. 57. I BEQUEATH the following legacies to the following 

GifUor" persons; namely, to the sum of £ , &c., &c. 

legacies. And in case any woman to whom a legacy is herein- 

before bequeathed should be under coverture at my 
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death then I direct that the trustees or trustee may at Wills. 
their or his absolute discretion either pay the whole or No. 57. 
any part of her legacy to such person or persons and in option to pay 
such manner generally as she shall by any writing under ^^man" p^to 
her hand direct, or if the trustees or trustee shall think her trueteei. 
it more for her interest, may pay the whole or any part 
of such legacy to the trustees or trustee for the time 
being of any settlement made on or subsequently to her 
marriage, to be by them or him held upon the trusts by 
that settlement declared concerning the trust funds, or 
any specified portion which my trustees or trustee may 
select of the trust funds comprised therein; Or my 
trustees or trustee may retain all or any part of the 
legacy of such woman under coverture and invest the 
same in any investments hereinafter authorized, and vary 
investments, and stand possessed of such investments 
upon trust as to the annual income thereof to 'pay the 
same to such woman for her separate use during her life 
independently of any husband and without power of an- 
ticipation, and after her death (as to the capital and 
income) In trust for all or any one or more exclusively 
of the others or other of the issue of the same woman 
[eoniinue usual trtuta far issue as she shaU appoini, and in 
default for children equally y wUh hotchpai and advancement 
clauses, adapting Forms Nos. 64 wnd 65] : 

And if no child of the same woman obtains a vested if no child of 
interest under the trust in default of appointment herein- i^omllnTttoiM 
before contained, then the capital of the investments & seated 
representing her legacy shall be held In trust for such onJg^c^togo 
person or persons as she shall while not under coverture *■ '^* f**?^^ 

*' * appoint, in 

by deed, or as she shall notwithstanding coverture by detauits, to her 
will or codicil appoint, and in default of and subject to ***** ^^ ^'°' 
any such appointment In trust for the person or persons 
who would under the statutes for the distribution of the 
effects of intestates have become entitled thereto at her 
death in case she had died possessed thereof intestate 
and without having been married, such persons, if more 
than one, to take as tenants in common in the same 
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Wnu. 
No. 57. 



Power to 
appoint 
separate 
trustees for 
auy legacy. 



No. 58. 

Bequest to A. 
for life witk 
remainder to 
his isbue pet' 
stirpes. 



Income to A. 
for life. 



Capital after 
his death to 
his issue per 
stirpes. 



shares in which they would have taken under those 
statutes : 

[Addand adapt power to appoint life interesi to a huAand 
mrvivinfff Form No. 70.] 

I EMPOWER my trustees or trustee to appoint a separate 
set of trustees for the legacy of any woman under the 
bequests aforesaid, and to pay or transfer her legacy 
to the separate set of trustees so appointed thereof and 
upon the trusts affecting the same, and thenceforth she 
shall during her life have power to appoint new trustees 
thereof. 

I BEQUEATH to the trustees hereinbefore named the 
sum of £ upon trust, with the consent of A. of 

&c., during his life, and after his death at the discretion 
of the trustees or trustee, to invest the same in the names 
or name of the trustees or trustee in any of the invest- 
ments in which my residuary estate is authorized to be 
invested, and to vary investments : And until investment 
the said sum is to carry interest at the rate of four per 
cent, per annum from my death, payable out of my 
residuary estate : And I direct the trustees or trustee 
to stand possessed of the said sum, or investments and 
the annual income thereof 

Upon trust to pay the said income to A. during his 
life and after his death (as to capital and income) 

In tbust in equal shares for all or any of the children 
of A. living at the time of his death, who being sons 
or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry, and 
for all or any of the issue living at that time who being 
males or a male attain the age of twenty-one years, or 
being females or a female attain that age or marry, of 
any child of A. who dies in his lifetime leaving issue 
living at the time of his death, and so that such issue 
shall take through all degrees according to their stocks 
and in equal shares the share or shares which their parent 
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would have taken if living at the time aforesaid, and so Willb. 
that no issue shall take whose parent is living at the time No^8. 
aforesaid, and so capable of taking. [Add power of *^ 
advancement after the deaih of A. or in, his UfettTne with 
hia consent in writing^ adapting Form No. 65, post.] 

And if no child or other issue of A. lives to attain a No. 59. 
vested interest under the trusts hereinbefore contained, , ^ 7~ ^ 

.In deniult of 

then subject to the trusts hereinbefore declared in favour iasn* fond to 
of A. and his issue, I direct that the said sum of £ , ^^*^^ 

or the investments representing the same, and the income 
thereof, and all statutory accumulations, if any, of income, 
or so much thereof respectively as shall not have been 
applied under any power hereinbefore contained or any 
statutory power, shall fall into and form part of my 
residuary estate. 

I DIBEOT all the legacies and the annuity [or annuities] No. 60. 
hereinbefore bequeathed to be paid free of legacy duty. ■; — 

-r 11 1 ■■ 1 * annuity to be 

I DEVISE AND BEQUEATH all the real and personal freeofdaty. 

estate to which at my death I shall be beneficially en- No. 61. 
titled, or of which I shall have power to dispose bene- (jeneraTdeTwe 
ficially by will for any purpose I may think proper andbeqnest 
[and not hereby otherwise disposed of (a)] unto the trus- 1^1^"** ^"' 
tees hereinbefore named absolutely Upon trust to sell (b) 
the said real estate (including chattels real), and call in, 
sell, and convert into money such part of my personal 
estate as shall not consist of money, with power to post- 
pone such sale and conversion for such a period as the 
trustees or trustee may think proper. 

And I direct that the income of my personal estate, 
however invested, shall from my death be treated as 
income, and no part thereof is to be added to capital. 

And that until a sale of the said real estate the trustees Power to letM 
or trustee may lease the same for any term not exceed- ^^i*^^ 
ing twenty-one years at the best rent to be reasonably 



(o) Omit these words if there is no specific devise or bequest 
(b) See p. 159 (a), ante. 
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Wills. 
No. 61. 



Tnut9 of 
proceed! of 
sale. 



lovestment. 



No. 62. 

TnuUof 
inTestmenta. 



No. 63. 



obtained without taking a fine. And that the rents and 
profits thereof, or of so much thereof as for the time being 
remains unsold, shall after payment thereout of all rates, 
taxes, costs of insurance and repairs and other outgoings, 
be paid or applied to the persons or in the manner to 
whom or in which the income of the produce thereof is 
hereinafter directed to be paid and applied. 

And I direct the trustees or trustee out of the money 
to arise from the sale and conversion of my said real and 
personal estate and out of my ready money to pay my 
funeral and testamentary expenses and debts and the 
legacies bequeathed hereby or by any codicil hereto, and 
to stand possessed of the residue of the said money 
Upon trust to invest the same in their or his names or 
name In or upon [add investments from Form No. 18]. 

With power for the trustees or trustee at discretion to 
change such investments for others of a like nature, 

And I DEOLABE that the trustees or trustee shall 
stand possessed of the said investments hereinbefore 
directed to be made or authorized to be retained (here- 
inafter called the trust fund), and of the annual income 
thereof, upon the trusts following, that is to say : — 



Upon trust to pay the said income to my wife during 
I "~to if ^^^ widowhood [or during her life, for her separate use, 
during widow- independently of any husband and without power of 
dS^iife anticipation] 
for separate And after her death or second marriage, which shall 

fibrst happen [or after her death], then as to the capital 

and income of the trust fund 



No. 64. 

Trnst for 
issue as wife 
shall appoint ; 
in default for 
children. 



In trust for all or any one or more, exclusively of 
the others or other of my issue, whether children or 
remoter descendants (a), at such time, and if more than 



(a) It is not necessary expressly to restrict this power within the 
limits allowed by the rules against perpetuity : EouUedge v, Dorril^ 
2 Yes. Jr. 356 ; Attenborough v. Attenhoroughy 1 E. & J. 296; but in 
any appointment made under it regard must be bad to those limits as 
from the death of the testator. 
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one in such shares, and with such gifts over, and gene« Wills. 
rally in such manner, for the benefit of such issue or some N^* 64. 
or one of them, as my wife shall, whether covert or sole, 
by deed revocable or irrevocable, or by will or codicil 
appoint ; and in default of and until and subject to any 
such appointment. In tbust for all or any my children 
or child who being sons or a son attain the age of twenty- 
one years, or being daughters or a daughter attain that 
age or marry, and if more than one in equal shares, 

And I declare that any child who, or whose issue shall Hotchpot 
take any part of the trust fund under any appointment *^^*'*"* 
by my wife shall not, in the absence of any direction by 
her to the contrary, take any share in. the unappointed 
part without bringing the share or shares appointed to 
him or her, or his or her issue into hotchpot, and account- 
ing for the same accordingly. 

I EKPOWEB the trustees or trustee at any time and No. 65. 

from time to time after the death or second marriafi:e {or . . , 

after the death (a)] of my wife, or during her widowhood clause. 
[or her life (a)], with her consent in writing to raise any 
part or parts not exceeding together one-half of the 
presumptive or vested share of any child or other issue 
of mine under the trusts hereinbefore declared, and to 
pay or apply the same for the advancement or benefit of 
such issue, as the trustees or trustee think proper. 

I DiBEGT that after the death or second marriage of No. 66. 

my wife, which shall first happen [or affcer the death of g^ . 

my wife, if she takes a life intm^est], unless she shall in daaghten' 
exercise of the power of appointment hereinbefore given "^•'^ 
to her expressly direct to the contrary, the trustees or 
trustee shall retain in their or his names or name, the 
share of each daughter of mine in the capital of my resi- 
duary estate under the trust aforesaid, with power after 
she attains the age of twenty-one years, and after the 
death or second marriage, [or after the death] of my 



(a) The words in brackets to be used if the wife takes a life interest 
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WlLU. 

No. 66. 



Income to be 
paid to each 
daughter for 
her life. 



No. 67. 

Capital of 
daughter's 
share in 
default of her 
children to 
accrue to other 
children. 



No. 68. 



wife with the consent of such daughter during the resi- 
due of her life, but during her minority and also after 
her death at the discretion of the trustees or trustee from 
time to time to vary the investments thereof for others 
of a like nature ; and shall stand possessed of her share 
and the investments representing the same hereinafter 
included in the description of such daughter's share 
(subject to any advancement made for her benefit under 
the aforesaid power of advancement), Upon trust to pay 
the income thereof to such daughter for her life, for her 
separate use, independently of any husband and without 
power of anticipation : . 

And after her death the capital and income of such 
daughter's share shall be held [Here add vaual trusts 
for issue as she shall appoint^ and in default for children 
equally with hotchpot and advancement clauses^ adapting 
Forms Nos. 64 and 65]. 

And if there should not be any child of such daughter 
who under the trust in default of appointment herein- 
before contained attains a vested interest in her share. 
Then subject to the trusts and powers hereinbefore de- 
clared in favour of such daughter and her issue, her 
original share, and also any share or shares which shall 
have accrued under this provision, shall accrue to and be 
held In trust for my other children or child who being 
sons or a son attain the age of twenty-one years, or being 
daughters or a daughter attain that age or marry, and if 
more than one in equal shares^ but so that the further 
share accruing to each daughter shaU be retained and 
held by the trustees or trustee upon and subject to the 
like trusts and powers as are hereinbefore declared con- 
cerning the original share of that daughter, and so that 
the further share accruing to each child of mine shall be 
subject to the like power of advancement as his or her 
original share. 

[ Where legacies are given to daughters instead of shares 
of the residue sag, hefore the general devise and hequest^ 
No. 61.] 
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I BEQUEATH the Slim of £ to each of my Wills. 

daughters, And I direct that the trustees or trustee shall No. 68. 
retain the legacy bequeathed to each daughter of mine Bequest of 
and invest the same in their or his names or name i«ga<-j«»*o 

daughters and 

with her consent if of age, and if under age and also settlement 
after her death at the discretion of the trustees or trustee **^*'''^^- 
in any of the investments in which my residuary estate 
is authorized to be invested, with power with the like 
consent or at the like discretion to vary the investments 
thereof for others of a like nature. And shall stand pos- 
sessed of each daughter's legacy and the investments 
representing the same hereinafter included in the de- 
scription of such daughter's legacy (subject to any ad- 
vancement which the trustees or trustee shall think 
proper to make and which I hereby authorize to be made 
for her benefit to any amount not exceeding one-half 
of each daughter's legacy) Upon tbust [trusts as to 
income for siieh daughter for her life, and after her death 
as to capital a/nd income for her issue as she shall appoint, 
with hotchpot and advancement clauses, and in default for 
her children equally, as in the preceding form No. 66.] 

And if there should not be any child of a daughter Xo. 69. 
who under the trust in default of appointment herein- , 

, - .-!..- .-1.^^.1 1 lo default of 

before contained attains a vested interest in her legacy, children, each 
Then subject to the trusts and powers hereinbefore de- f*"^**^'faii 
clared in favour of such daughter and her issue, her into residue, 
legacy and the income thereof and all statutory accu- 
mulations, if any, of income, or so much thereof respec- 
tively as shall not have been applied under any of the 
powers hereinbefore contained or any statutory power, 
shall fall into and form part of my residuary estate. 

I DEGLABE that it shall be lawful for each daughter of No. 70. 

mine, notwithstanding coverture, from time to. time or at 

any time by deed revocal^le or irrevocable, or by will or daughten to 
codicil, to appoint to or for the benefit of any husband who f P^^esu u 
may survive her during the residue of his life or any less surviving 
period, all or any part of the annual income of her share, **'"**'^** 



188 



GENERAL F0BM8. 



WiLU. 

No. 70., 



No. 71. 



Declaration 
that Bum paid 
or settled be 
taken as part 
of legacj. 



No. 72. 

Attestation 
clause to will 
or codicil. 



as weU original as accruing under the trusts aforesaid 
[or of the legacy hereinbefore bequeathed to hei], And 
that upon any such appointment the trusts and powers 
hereinbefore limited to take effect after the death of 
the daughter so appointing, shall take effect only after 
the determination of and in the meantime subject to the 
interest limited by any such appointment. 

I DEOLABE that any sum which on the marriage of any 
daughter of mine shall be paid to her, or settled by me 
on such marriage, shall be taken as being so paid or 
settled in or towards satisfaction of her share in my 
residuary estate [or the legacy hereinbefore bequeathed 
to her]. 

In witness whereof I have hereunto set my hand the 
day and year first above written (a). 

[Testator's signcUure.] 

Signed and declared by the above 
named as [a codicil to] his 

last will in the presence of us both 
present at the same time, who in his 
presence and the presence of each 
other have hereunto set our hands 
as witnesses. 

[Two witnesses^ adding addresmy and deseripticns 
if any (6).] 



(a) llie date is at the beginning. 

(&) The addresses and descriptions of the witnesses are not necessary, 
but are oonrenient for identification. 
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CHAPTER IV. 
PRECEDENTS. 



SEOT. I. 



PURCHASE DEEDS. Pdrchabb 

Conveyance by Mobtoagees ob Tbustbes and bene- -j^^^ ^ 

FiGiAL OwNEB Under C. A. s. 7 (1) A. and P. 

( Witnemng part.) a. & F. 

Now THIS Indentube WITNESSETH that in pursuance mortoaoebb 

, . OR TBUITEE8 

of the said agreement and in oonsideration of &c., A. and benevi- 
and B. as mobtoagees [or tbustbes] and according to ^^^^ owsbb. 
their estate and by the direction of X. hereby convey, 
and X. as benefioial owneb hereby conveys and confirms 
unto, &c. [See C. A. Schedule 4, Form III.] 

This form implies a several coyenant by the mortf^ees or trustees, 
that they have not incumbered or done any act to prevent them from 
conveying, &c., C. A. s. 7 (1) F. This being a covenant by '* every Coyeiuuit F 
person," the word " person " does not admit of being read in the plural, ^^^ j^"^^ 
and the covenant is, moreover, expressly confined to the person's own 
acts. So that making two persons jointly convey "as mortgagees " or 
" as trustees ** has not, as in other cases, the effect of a joint covenant. 

The form also implies a covenant for title by X. that notwithstanding 
anything by him, or any one through whom he derives title other- 
wise than by purchase for value, &C., he with the concurrence of the 
mortgagees or trustees can convey. Sec (s. 7 (1) A). 

A mortgagee or trustee, except where he is selling, conveys by refer- Mortgagee 
ence to his mortgage or trust deed. If he conveys by substantive ®' trurtee 
description it is usual to add the words " according to his estate." acconling'to 

^ Convey ** is used in this and some other forms, but it is not a hii estate, 
necessary word. 



Conveyance by Tbustebs of the power of sale and No. IL 

exchange in a settlement by the direction of the 

TENANT FOR LIFE Under C. A., 8. 7 (2) with a varia- * (6). 
tion under subs. 7. {Witnessing part.) Tbubtbbs and 

Now THIS Indenture witnesseth that in pursuance ute. 
of the said agreeme^t aad in consideration of &C.9 and 
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purchasb 
Deeds. 

No. 11. 



in exercise of the power giyen by the hereinbefore re- 
cited indenture of &c., A. and B. AS tbustees, and by the 
direction of X. as bekeficial owneb, do hereby revoke 
all the limitations now subsisting under the said recited 
indenture concerning the lands and hereditaments here- 
inafter mentioned, and do hereby appoint and convey All 
&c., To the use &c. 

Under G. A. s. 7, A and sabs. (2) this form implies a oovenant by 
X. that notwithstanding anything by him, or any one through whom 
&C. (which includes the settlor) he has, with the ooncurreDoe of the 
trustees, power to convey Sec. If it is desired to restrict the oovenant 
of X. to his own life estate add the following proviso (see Dart, p. 648, 
5th ed.):— 

Pbovided always, that so far as regards the reversion 
restricting the qj remainder expectant on the life estate of X. in the said 
tenant for life, hereditaments intended to be hereby conveyed, and the 
title to and further assurance of the same hereditaments 
after his death, the covenants by him in these presents 
implied by statute shall not extend to the acts or defaults 
of any person other than and besides himself and his own 
heirs and persons claiming or to claim under or in trust 
for him, them, or any of them. In witness, &c. 



Proviso 



No. m. 

C. A. s. 7 (3). 

Husband and 
wife (wife 
beneficial 

OWNEfi). 



Conveyances by Husband and Wipe under C. A. 
s. 7 (3). ( Witnessing part.) 

1. Now THIS Indentube WITNESSETH that in pursuance 
&C., A. S., A8 beneficial owneb, with the consent of 
B. S. her husband, hereby conveys and disposes of [or 
appoints] unto &c. 

This form implies a covenant for title on the part of the wife only, 
but no covenant on the part of the husband. Conveyance includes 
appointment, and *' convey" includes "appoint.'* 



No. IV. 



Husband and 
WIFE (both 
beneficiad 

OWNERS.) 



2. Now THIS Indentube witnesseth &c., that A. S. 
AS BENErioiAL OWNEB, with the concurrence of B. S. her 
husband, hereby conveys and disposes of, and B. S. as 
BENEFICIAL OWNEB hereby conveys and confirms unto &c. 
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This fonn implies a covenant for title on the part of the wife that Purchase 
notwithstanding any thing by her &c., she has &c., and also a covenant ^^^^^ 
for title by the husband that notwithstanding any thing by him &c., he 
has &c,, and also a covenant by him in the same terms as the implied 
covenant of the wifei namely, ''That notwithstanding any thing by her 
&c., she has " &c. 

This form is applicable to the ordinary case of a conveyance by 
husband and wife of the wife's freeholds not settled to her separate use, 
and the deed must be acknowledged by her under 8 & 4 Will 4, c. 74, 
88. 77, 79. 



Conveyance by Tenants in C!ommon. ( Witnessing part.) No. V. 

1. Now THIS InDENTUBB WITNESSETH that in COnside- Tenants in 

COMMON 

ration of &c.. A. as to the one undivided moiety to which o i 

' ^ Several cove- 

he is entitled and as beneficial owneb, and B. as to the nant as to 

other undivided moiety to which he is entitled and as **^ «»o>«*y- 
BENEFICIAL OWNBB, hereby conveys unto &c. 

This form implies covenants by A. and B. severally each as to Ats 
own moiety. 



2. Now THIS Indentubb WITNESSETH that in conside- No. VL 

ration of &c., each of them, A., B., C, &c., as to the « "I 

' , • Several oove- 

undivided share to which he is entitled as hereinbefore nant as to 

recited, and as beneficial owneb, hereby conveys &c. ^^^^ ^^^^ 

This implies a several covenant by each as to his akare shewn by 
recitaL 



Conveyance by Joint Tenants. ( Witnessing part.) No. VI !• 

1. Now THIS Indenture witnesseth that in conside- Joint 
ration, &c., A. AS beneficial owner, and also B. as ^"^^^*™- 
BENEFICIAL OWNEB, hereby convey nnto &c, ^fw to^*^ 

entirety. 
This form implies covenants by A. and B. severally each as to the 
entirety. As to when a purchaser is entitled to joint and several 
covenants, see note to Precedent X. 
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Deeds. 



2. Now THIS Indentubb WITNESSETH &c., that each 
of them, A., B., and C, as to his own undivided share 
No. VIIL to which he is entitled as hereinbefore recited, and as 
SevenTcovo- BENEFICIAL OWNEB, and also by the direction of each of 
the others of them directing as bei^fioial owneb, 
hereby conyeys unto &c. 

This implies a several covenant by each as to the shares of the others 
as wetl as his own : C. A. s. 7 (2) ; and gives in another form a several 
covenant as to the entirety. 



nant as to 
eatiretj. 



No. IX. 



3. Now THIS Indentubb witnesseth that in conside- 
ration of Ac, A. and B., as beneficial ownebs do 



Joint covenant 

as to entirety.^ hereby convcy. 



This implies a joint covenant by A. and B. as to the entirety that 
notwithstanding anything by them^&c, they have full power &c 



No,X. 



Joint and 
several cove- 
naint. 



4. Now THIS Indentubb witnesseth that in conside- 
ration of &c. A. and B. as beneficial ownebs do and 
also each of them as beneficial owneb and by the 
direction of the other of them dibecting as beneficial 
owNEB doth hereby convey unto &c. 

This implies a joint covenant by A. and B. as to the entirety that 
notwithstanding anything by them Sec, they have full power to 
convey &c., and also a several covenant by each that notwithstanding 
anything by him &&, he with the oonconence of the other has full 
power to convey &c. 

Where the sale is made without any special agreement as to cove- 
nants it is conceived that the purchaser is entitled to the joint and 
several covenants by all tenants in common as to the entirety. 



No. XL Conveyance by Tenant fob Life and Bemaindeb- 
MAN. ( Wiine89ing part.) 

Tenant for 

Life and Re- jfow THIS Indentube WITNESSETH that in Considera- 
tion of &c., each of them A. and B. as beneficial 
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0WNBB9 and by the direction of the other of them Pubchase 
DIBBCTING AS BENEFICIAL OWNEB, hereby oonveys unto jr^^xi 
&c. 1 

In this form a several oovezumt is implied by each as to the entire 
fee that notwithstanding anything by him &c., he with the concur- 
rence of the other has fnll power to convey &c. 

The covenant of each of them severally may if deadred be restricted 
to his own estate, so far as regards the tenant for life by a proviso 
similar to that in the Precedent^ No. 11., and so &r as regards the 
remainderman by the following proviso — 

PboVided always, that so far as regards the life estate Proviso 
of A. [ten<mtfor life] in the said hereditaments intended ^e^nuf * * 
to be hereby conveyed, and the title to and further ^^*^? 
assurance of the same hereditaments during his life the 
covenant by B. [remainderman] in these presents implied 
by statute shall not extend to the acts, deeds, or defaults 
of any person other than and besides B. and his own heirs 
and persons claiming or to claim under or in trust for 
him, them, or any of them. 



For an ordinary CoNYBTANCE of FbEEHOLDS BT MoBT- Freeholds. 

OAOOB aKd Mobtgagee, SCO C. A. 4th Sched. Form III.» 
and Preced. I., ante. 



Conveyance of Fbeeholds by the bxecutob of the sub* No. XIL 

VIVOB of DECEASED MOBTGAGEES Under the power of FftKEHOLDS. 

sale conferred by the C. A. 

This Indentube made &c. 1883, Between X, of &c« Parties. 
[i;67uIor] of the first part and B. of &c. [purbhaeer] of the 
other part. 

Whebeas by an Indenture dated &c 1882, and made Recital. 
between A. of the one part and M. and N. (both since m«'^«*k«- 
deceased) of the other part, the hereditaments hereinafter 
mentioned were conveyed by A. as beneficial owner to 
the use of M. and N. in fee simple by way of mortgage 
for securing payment by A. to M. and N. of £1000 
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Deeds. 

No. XI f. 



Death of 
mortgageee 
and will of 
BurviYor. 



That principal 
and interest 
due. 



Testatum. 
Conyejance. 



Parcels, 
Habendum. 



Conyeyance 
under power 
of sale in C. A. 
by mortgagee. 

Where « the 
said " may be 
omitted. 

Quantity of 
estate not 
defined on the 
premises. 



advanced by them on a joint account to A. with interest 
on the day therein mentioned and since passed : 

And whereas M. died on &c. 1882, and N. died on &c. 
1883, haying by his will dated &c. appointed the said X. 
his sole executor who proved the same in the Principal 
Probate Eegistry on &c. 

And whereas the said sum of £1000 and an arrear of 
interest thereon are still due to the said X. as such exe- 
cutor as aforesaid upon the hereinbefore recited indenture: 

Now THIS Indenture witnesseth that in considerar 
tion of the sum of £2000 paid to X. by B. for the pur- 
chase of the fee simple of the hereditaments hereinafter 
mentioned, the^eceipt of which sum X. hereby acknow- 
ledges, X. AS THE PEBSONAL BEPBESENTATIVE of N. 

deceased, hereby in exercise of the power of sale conferred 
by the Conveyancing and Law of Property Act, 1881, 
conveys and releases unto B. All that &c. 

To HOLD unto and to the use of B. in fee simple dis- 
charged from all money secured by and all claims under 
the said recited indenture. , 

In witness &c. 

The mortgage estate devolves upon the executor of the last suryiving 
mortgagee under C. A. s. 30, with the right to exercise the power of 
sale, which is hy s. 19 made incident to the estate of mortgagees under 
a deed executed after 1881. 

Covenant F of the C. A. s. 7 (1) is implied hy the executor. 

The conveyance must be made in professed exercise of the power of 
sale conferred hy the C. A. in order to give to the purchaser the protec- 
tion of s. 21 (2) against irregularities in the sale. 

The words ''the said" may be conveniently omitted where there 
are no recitals, or where a person, not a party, has been previously 
mentioned. 

Following the forms in the 4th schedule of the G. A. (which by s. 57 
are declared to be sufficient) the '* premises " (the part preceding the 
habendum) need not contain words of limitation; the estate to be 
taken may be defined only in the habendum. This is a return to the 
original office of the premises. The practice of limiting the estate both 
in the premises and in the habendum is stated by Sheppard in his 
Touchstone to be improper, though it has been generally adopted: 
Shep, Touch, by Preston, c. v. p. 74. 
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Conveyance of Leaseholds. (Witnessing part.) purcuase 

Deeds. 

[For recitals and uJiimate devolution of lease^ see Pbeoed. 

Nos. XIV. and XVL post.] No.jail. 

Now THIS Indenture witnesseth that in pursuance Leaseholds. 
of the said agreement, and in consideration of &c., the said ^'- ^- ^J^^ 
A. B. AS benefiglal owneb hereby conveys unto CD. 

All the said premises demised by the hereinbefore 
recited lease [which premises are now known as (add if 
necessary a modem description)] 

To HOLD to C. D. during the residue of the term 
granted by the said lease at the rent and subject to the 
lessee's covenants and the conditions by andin the said 
lease reserved and contained and henceforth to be paid 
and observed [add covenant by purchaser to pay rent^ dtc. 
Form No. 1, ante]. In witness &c. 

This form implies the coyenants by the vendor, C. A. s. 7 (1), A. 
andB. 

The words ''executors, administrators, and assigns," usually added Whyexecators, 
in assignments of leaseholds are superfluous ; the executors or ad- •dmiQi»traton«, 
ministrators take the personal estate of the assignee at Common Law, oQ^itted. 
and the word '* assigns " is not a word of limitation and has no effect : 
Williams, R. P. 145, 12th ed. ; Osborne to Bowlett, 13 Ch. D. 777, 
per M. B. 

The word ''absolutely" may be used as an absolute assignment of 
personalty, and where the assignment is for a limited interest, as in 
leaseholds, the habendum may express that interest. 



Conveyance of Fbeeholds and Leaseholds to the No. XIV. 
Uses and upon the Trusts of a Will. freeholds 

JkND LeASE- 

This Indenture made the day of 188 , "<>"»• 

between C. S. of &c. [mortgagee], of the first part, A. H. parties, 
of &c. [vendor], of the second part^ H. D. of &c. [tenant 
for life], of the third part, and E. L. of &c., and L. P 
of &c., of the fourth part : 

Whereas A. H. is seised in fee simple of the freehold Beduk.— 
hereditaments hereinafter mentioned and conveyed by ^*^j,^ial*b* 
the first witnessing part of these presents : a h. 

And whereas by an indenture dated the 1st day of 

o 2 



196 



PEECBDENTS. 



pubghase 
Deeds. 
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Devolution of 
leaseholds. 



Mortgage 
thereof. 



Will and death 
of mortgagor. 



Will of the 
testator to the 
uses whereof 
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ance is to be 
made, and 
under which 
H. D. is tenant 
for life. 

Power to his 
trustees to 
sell and 
exchange, 



and invest the 
proceeds in the 
purchase of 
hereditaments. 



June^ I65I9 and made between J. W. of the one part, and 
J. E. of the other part, the said J. W. demised All that 
&c.y unto the said J. E. for the term of one thousand 
years without impeachment of waste under the yearly 
rent of a peppercorn : 

And whereas, after divers mesne assignments and acts 
in the law, ultimately under an indenture dated &c., the 
premises so demised became vested in J. H., deceased, for 
the residue of the said term of one thousand years : 

And whereas by an indenture of mortgage dated &c., 
and mfikde between the said J. H. of the one part, and the 
said C. S. of the other part, the said J. H. assigned the 
said demised premises unto the said G. S. for the residue 
of the said term of one thousand years by way of mortgage 
for securing the sum of £ and interest thereon : 

And whereas the said J. H. died on &c., having by his 
will, dated &c., appointed his son the said A. H. his 
executor, and bequeathed to him the said demised pre- 
mises ' and he proved the said will on Ac, in the 
Principal Probate Begistry : 

And whereas E. G. D., late of &c., deceased, duly made 
his will dated &c., and thereby devised all his real 
estate in the counties of &c., To the use of his eldest 
son the said H. D. during his life, without impeachment 
of waste, with remainders to his issue male and to other, 
sons and their issue male ; and the said will contained 
divers powers and provisions, including a power to C. J. S. 
and E. B. W. (the trustees therein named) during the life 
of each of the testator's sons thereby made tenants for life, 
who for the time being should be entitled to the possession 
or receipt of the rents and profits of the said heredita- 
ments thereby devised (with his consent in writing), to 
sell or exchange in manner therein mentioned, the 
hereditaments subject to the limitations of the said 
will ; And the said testator declared that the said C. J. S. 
and E. B. W. should receive the money arising by any 
such sale and invest the same in the purchase of here- 
ditaments in England or Wales for an estate of inherit- 
ance in fee simple, or of lands of a leasehold or copyhold 
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br customary tenure convenient to be held therewith or Purchase 
with any hereditaments for the time being subject to the ^ ^^^vr v 

subsisting uses of that his will, so that during the life ! 

of any person thereby made tenant for life who should 
for the time being be entitled as aforesaid, every such 
purchase should be made with his consent in writing, And 
should cause the hereditaments so purchased to be settled 
and assured to the uses, upon the trusts, and subject 
to the powers and provisions in the said will declared 
concerning the hereditaments thereinbefore devised in 
strict settlement, or as near thereto as the deaths of 
parties and other intervening circumstances would admit 
of, but not so as to increase or multiply charges, and so 
that if any of the lands purchased or taken in exchange 
should be held by a lease for years the same should not 
vest absolutely in any person thereby made tenant in 
tail male by purchase who should not attain the age of 
twenty-one years, but on his death under that age should 
devolve in the same manner as if they had been freeholds 
of inheritance and had been settled accordingly ; And 
the said will contained a power to appoint new trustees : 

And whereas the said E. Gr. D. made a first and second 
codicil dated respectively &c., to his said will not affecting 
his said will so far as hereinbefore recited, and also made CodicU sub- 
a third codicil dated &c. to his said will, and thereby in J^* ^^J j.^^ ^ 
effect substituted the said E. L. as a trustee of his said instead of ooe 
wiU in the place of the said K B. W., and devised and J^^t^"^'"^^ 
gave to the said G. J. S. and E. L. the same estates and 
powers as were by the said will devised and given to the 
said 0. S. and E. B. W. : 

And whereas the said testator died on &c., without Death of last- 
having revoked the said will and codicils, which were ^Sitor and 
duly proved in the Principal Probate Eegistry on &c, probate of hw 

And whereas by an indenture dated &c., and made Appointment 
between the said H, D. of the first part, the said C. J. S. of L. p. as 
of the second part, the said E. L. of the third part, and will.** ** 
the said L. P. of the fourth part, the said L. P. was 
under the aforesaid power in the said will duly appointed 
a trustee of the said will and codicils in the place of the 
said C. J. 8. : 
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Purchase And whereas the said E. L. and L. P. as such trustees 

De^. ^ aforesaid, and with the consent of the said H. D., have 

.. * agreed with the said A. H. for the purchase of the 

Agreement to freehold hereditaments hereinafter mentioned and also 

purchase, 

of the said leasehold premises comprised in the said term 
of one thousand years, for all the residue of that term 
at the price of £ : 

Mortgage debt And whcrcas the principal sum of £ and no 

more is now owing to the said C. S. on the security of 
the hereinbefore recited mortgage, all interest thereon 
haying been paid, as he hereby acknowledges, and he 
has agreed on receiving the sum so due to him to join 
in these presents as hereinafter appearing : 

First testatum. NoW THIS INDENTURE WITNESSETH that in purSUaUCC 

Sr frwhddsf ^^ *^® ^^^ agreement and in consideration of £ 
paid to the said A. H. and of the further sum of £ 
paid to the said C. 8., as hereinafter mentioned, by the 
direction of the said A. H., and making together the 
total purchase-money of £ paid to or at the request 

of the said A. H. by the said E. L. and L. P. out of money 
in their bands as such trustees as aforesaid (the payment 
and receipt as aforesaid of which sum of £ the said 

A. H. hereby acknowledges), the said A. H. as beneficial 
OWNEB hereby conveys unto the said E. L. and L. P. . 

All that &c., containing statute measure or there- 

abouts, now in the occupation of M. as tenant thereof, 
which said premises are intended to be more particularly 
described in the first schedule hereto and to be delineated 
in the plan drawn in the margin of these presents, and to 
be therein coloured , and all other (if any) the lands 

and hereditaments comprised in the said schedule. 

To HOliD unto the said E. L. and L. F. in fee simple (a), 
To the uses, upon the trusts, and subject to the powers 
and provisions by the said will and codicils of the said 
E. G. D. declared and now subsiating concerning the 
hereditaments in England and Wales devised by the said 
will and the third codicil thereto as aforesaid. 

(a) "Fee simple" is used in these Precedents in accordance with 
C. A. 8. 51. The word "assigns," which is usually added is omitted 
as superfluous (see p. 195, ante). 



Farther 
testatum. 
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And this Ikdenturb also witnbsseth that in farther Pubchase 
pursuance of the said agreement and in consideration of ;^J^^x^V 
the sum of £ upon the execution of these presents 

at the request of the said A. H« paid to the said G. 8., 
the receipt of which sum of £ the said C. S. hereby conreyanoe of 

acknowledges, The said C. S. as mortgagee, at the ***f^f ^^^^^^ 
request of the said A. H., hereby conveys and releases, mortgage. 
and the said A. H. as bekeficial owner hereby conveys 
and confirms Unto the said E. L. and L. P. 

All the said premises comprised in and demised by 
the said indenture of the 1st day of June, 1651, a parti- 
cular whereof is intended to be contained in the second 
schedule hereto. 

To HOLD unto the said E. L. and L. P. for the residue 
of the said term of one thousand years granted, by that 
indenture, and discharged from all principal money and 
interest secured to the said C. S. as aforesaid, Upon the 
trusts and subject to the powers and provisions by the 
said will and codicils of the said E. G. D. declared or 
directed to be declared, and now subsisting, concerning 
leasehold hereditaments purchased with money arising 
by the sale of any of the hereditaments in England and 
Wales by the said will and third codicil devised as 
aforesaid. 

In witness &c. 

[Add, if required, an Acknowledgment by A. H. of right 
to produetion of doeumenU in the SehedtUe, and to ddivery 
of copies thereof and Undertaking for safe euetody^ Forms 
Nos. 2 a^ 3, ante.] 

[Add if required for documents, The Schedule above 

REFERRED TO.] 

This Precedent implies covenant F by the mortgagees, and covenants 
A and B by the vendor, G. A. s. 7 (1). 



See a further Precedent of Purchase Deed, No. 
XXXIL, p. 236, post. 
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8E0T. n. 
MORTGAGES AND FURTHER CHARGES. 

For a Pbeoedent of a Mortgage in Fee, without 
special proyisionSy see C. A., Sohedule 4, Form I, 

For a Precedent of a Mortgage in Fee to secure a 
consolidated debt, see p. 221, post. 



No. XV. 

FBE^HOIfDS, 



Parties. 



First 
testatam. 
CoTenaoi for 
payment. 



Second 
testatum. 
Convejanca "1 J 
pf (Veeholds. 



ilf^bendun). 



Mortgage in Fee, with provisions for reduction of 
rate of interest; continuance of loan; restricting 
mortgagor's power of leasing ; and authorizing con- 
solidation* 

This Indenture made the &c., between A. of &c., 
[mortgagor] of the one part, and B. of &c., and C. of &c., 
[mortgagees] of the other part : 

WITNESSETH that in consideration of £5000 paid to A. 
by B. and C. out of money belonging to them on a joint 
account, of which sum A. hereby acknowledges the receipt, 
A. hereby covenants [here insert covenant to pay principal 
and interest^ Form No. 4] ; 

And THIS Indenture also witnesseth that for the 
consideration aforesaid A. as beneficial owner hereby 
conveys unto B. and C. 

All that (Src, 

To HOLD unto and to the use of B. and C. in fee simple 
Subject to the proviso for redemption following — 

[Proviso for redemption, Form No. 6 ; 

Covenant for inswance against fire, if required. Form 
No. 9; 

Provision for reduction of interest. Form No. 10 or 11 ; 

For continuing ihe loa/n, Form No, 12 ; 

JLuthorizing consolidation of mortgages. Form No. 13 ; 
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And for restricting morigagaT^z power of leasing toithoul Mobtoaoes. 
(he consent of mortgagee^ Form No. 15.] N^* X^- 

In witness &c. 

Powers to sell, to appoint a reoeivery to lease and to give receipts, 
are not required : see G. A. ss. 18-22, 24, and snmmary of mortgagee's 
powers, p. 46, ante. 



MOBTGAQE OP LEASEHOLDS. No. XVI, 

Leaseholds. 

This Indentube made the day of 18 » — 

between T. G. of &c. [mortgagor] of the one part and p*'***"- 
J. P. D. of &c. and W. W. of &c. [mortgagees] of the 
other part : 

Whereas by an indenture of lease dated &c. and Recital of 
made between M. of the one part and X. Y. of the other ***** 
part, All that piece of ground situate &c. with the mes- 
suage and other buildings thereon known as &c. were 
demised unto the said X. Y. for the term of ninety-nine 
years from the day of &c. at the yearly rent after 

the first two years of the said term of £ , payable 

half-yearly on the days therein mentioned and subject 
to the covenants and conditions therein contained and on 
the lessee's pcurt to be performed and observed : 

And whereas after divers mesne assignments and acts Aisignmenta. 
in the law, ultimately under an indenture dated &c., and 
made between &c., the said premises became and are now 
vested in the said T. Gr. for the residue of the term 
granted by the said lease : 

And whereas the said J. P. D. and W. W. have agreed Agreement for 
to advance, out of money belonging to them on a joint ■**^*''*^- 
account, to the said T. G. the sum of £ upon 

having the repayment thereof with interest as hereinafter 
mentioned secured in manner hereinafter appearing : 

Now THIS InDEKTUBE WITNESSETH that in pursuance First 

of the said agreement and in consideration of the sum of covtiwrnt to 
£ paid to the said T. G. by the said J. P. D. and P*7- 

W. W. (the receipt of which sum of £ the said 
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MoBTOAOBs. T. G. hereby acknowledges) the said T. G. hereby cove- 
No. XVL nants [here insert covenant to pay principal and interest. 
Form No. 4.] 

Second And this Indenture also witnesseth that for the 

\ ^]^M.™ consideration aforesaid the said T. G, as beneficial 

\ Parcels. OWNER hereby demises unto the said J. P. D. and W. W. 

Habendum. ^U ^1^^ premises comprised in and demised by the said 

i recited lease ; 

To HOLD to the said J. P. D. and W. W. for the residue 
of the term granted by the said lease, except the last 
three days thereof, but Subject to the proviso for redemp- 
tion hereinafter contained. 

[Declaration of trust of the principal term, Form No. 5 ; 

Proviso for redemption, Form No. 6 ;] 

Third AnD THIS INDENTURE ALSO WITNESSETH that for the 

^potntmcnt Consideration aforesaid the said T. G. hereby nominates 

of mortgagees and appoints the said J. P. D. and W. W. and the sur- 
as attorDeys to . * ^i Mt j^-i x*x"i j 

assign original vivor 01 them Or Other the persons or person entitled 
term. ^ h^q principal sum for the time being due on these 

presents to be the attorneys and attorney of the said 
T. G. for him and in his name and on his behalf and 
as his act and deed to sign, seal, and deliver and other- 
wise perfect any deed of assignment of the term granted 
by the said recited lease, which may be required on 
any sale of the premises in order to vest in a purchaser 
the residue of the term granted by the said recited 
lease. 

[Covenant to insure, Form No. 9.] 
In witness &c. 

The last witnessing part renders necessary a lOs. stamp on tlio 
power of attorney. Its object is to prevent the necessity for a vesting 
order. The power being an authority coupled with an interest is 
irrevocable while any money remains on the security: Oauasen y. 
Mortoriy 10 B. & 0. 731 ; Clerk v. Laurie, 2 H. & N. 200, per 
Williams, J. ; Bromley v. Holland^ 7 Ves. 28. It only enables an 
assignment of what the mortgagor could assign and ceases on his death ; 
it has no effect after he has assigned, nor any efl'ect to defeat a sub- 
sequent subdemise. See Special Condition 27, p. 141, ante, applicable 
to a sale under a mortgage framed after this precedent. 

Covenants (C) and (D) of C. A. s. 7 are implied. 
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Powers to sell and to give reoeipts are not required, see C. A. ss. 19- Mortoaobb. 

22, and summary of mortgagee's powers, p. 48, antey and see last Preced. No. XYL 

for any special provisions required. — ^ 



MoRTGAaE OP Copyholds. No. XVII. 

Copyholds, 

This Indenture made &c., between A. of &c Imort' — 

Parties. 

goffor] of the one part^ and B. of &e. and C. of &c. 
[mortffagees] of the other part 

WITNESSETH that in oonsideration of £ paid to Fint 

A. by B. and C. out of moneys belonging to them on a corenant to 
joint account, the receipt whereof A. hereby acknow- P*y- 
ledges, A. hereby covenants [here insert covenant to pay 
principal and interest , Form No. 4]. 

And this Indenture also witnesseth that for the Second 
consideration aforesaid A. as beneficial owner hereby ^J^n^t 
covenants with B. and C. that A. and all other necessary to Buirender 
parties will forthwith, at the cost of A., surrender into ^ ' * 

the hands of the lord or lady of the manor of in 

the county of according to the custom of the said 

manor 

All that &c., to which hereditaments the said A. was 
admitted t-enant at a court held of the said manor on 
the &c. 

To THE USE of B. and C. and their heirs according 
to the custom of the said manor at and under the accus-> 
tomed rents, suits, and services, Subject nevertheless 
[continue Form No. 7, for making void the surrender^ 
fcUowed hy the charge and declaration of trust by A. untU 
surrender^. 

In witness &c. 

See note to mortgage of freeholds, Precedent XV., ante, and see that 
Precedent for any special provisions required. 

The word " heirs " is still necessary in a surrender of copyholds, see 
note to G. A. s. 51, p. 93. As to the covenants implied, see p. 35. 
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Mo&TO^aEB. 
N0.XVIII. 

Frerholds, 
Leaseholds, 
AND Copy- 
holds. 

Recitals. 
Seisin of free- 
holds and 
copyholds. 



Lease. 



Agreement for 
loan. 



First 
testatum. 
Covenant for 
payment. 

Second 
testatum. 
Conveyance of 
freeholds. 



Second 
testatum. 
Demise of 
leasehold. 

Schedule of 
leases. 



Mortgage of Fbeeholds, Leaseholds, and Copt- 
holds. 

This Indenture made the &c., between A. of &c. 
[mortgoffor] of the one part, and B. of &c. and C. of &c. 
[ffwrtgoffees] of the other part. 

Whereas A. is seised in fee simple of the freehold 
hereditaments hereinafter conveyed, and is seised for an 
estate of inheritance according to the custom of the 
manor of in the county of of the copyhold 

hereditaments hereinafter covenanted to be surrendered, 
and as to all the said premises free from incumbrances : 

And whereas by an indenture of lease dated &c. and 
made between X. of the one part and the said A. of the 
other part All that piece of land situated &c. and the 
messuages thereon were demised to the said A. for the 
term of years from the day of &c. at the 

rent and subject to the covenants and conditions therein 
contained and on the lessee's part to be performed and 
observed (a). 

And whereas B. and C. have agreed to advance to A. 
the sum of £ out of money belonging to them on a 

joint account upon having the repayment thereof with 
interest secured in manner hereinafter appearing. 

Now THIS Indenture witnesseth that in pursuance 
of the said agreement and \eontinue as in the first mtness- 
ing 'part of Precedent XV., ante {Mortgage of Freeholds).'] 

And THIS Indenture also witnesseth that [continue 
as in the second witnessing part of the same precedent down 
to B. and 0. in fee simple] subject to the proviso for 
redemption hereinafter contained. 

And this Indenture also witnesseth that [continue 
and adapt the second witnessing part of Precedent XV L^ 

(a) Where there are numerous leases a short recital of the mort- 
gagor's title may be made by refereDce to a schedule, the first column 
of which should contain short descriptions of the property ; the second 
column the dates and parties to the leases ; the third and fourth columns 
the terms created and the rents reserved, and the fifth column the last 
assignments to the mortgagor. 
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ante (MortgagB of Leaseholds), with the mortffagof^B dedaror Mortgages. 

tion of trust of the prineipal term.] No.XVlII. 

[Proviso for redemption, Form No, 6, saying conveyed Trnst"^ 

and demised respectiyely, instead of conveyed, And re- P"ncipai term, 
conveyed and surrendered respectively instead of recon- 
veyed.] 

And this Indenture also witnesseth that [continue Third 

and adapt Power of Attorney as in the last mentioned ^^^^^f 

Precedent, if required.] attorney for 

Aj^d this Indenture also witnesseth that [continue ™ndSf 

as in second witnessing part of Mortgage of Copyholds, ^«™*- 

Precedent XVIL, wUh proviso for redemption of copyholds, ^^u^ 

followed by the charge and declaration of trust by A. untU Coyenant to 

surrender. Form No. 7 ; covenant to insure, Form No. 9.] ^^h"^iS. 

In witness &c. 

See note to Mortgage of Freeholds, Precedent XV., ante, and see that 
Precedent for any special provisions required. 



Mortgage of a Life Interest and Policies. No. XIX. 

This Indenture made the day of between ^ S^ 

W. H. of &c. [mortgagor], of the one part, and A. of &c,, p„ti^ 
B. of &o., C. of &c., and D. of &c., the estate trustees of 
the Z. Life Assurance Society, a memorial of whose 
names has been duly inroUed in the Central OflSce of the 
Supreme Court of Judicature pursuant to the Z Assur- 
ance Society's Act, 18 (a), and which four persons are 
hereinafter caUed the estate trustees, and which four 
persons or other the estate trustees or trustee for the 
time being of the said society are hereinafter called the 
estate trustees or trustee [mortgagees], of the other part • 

Whereas under the will dated &c., and proved in the Recital that 
Principal Probate Eegistry on &c., of the late W H "^'*«*|°'- »■, 
the father of the said W. H., party hereto, y^Z ^j """''""'- 

' (a) See Guardian Assurance Company's Act, 1860, Legal and 
General Act, 1878, &c. 
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MoBTGAaEs on &c,f and of which will G. and J. are the present 
No. XIX. surviving trustees, and under an indenture dated &c., 
and made between &c., being a conveyance to the uses of 
the said will, the messuages, lands, and hereditaments, 
forming the C. estate in the county of G., hereinafter 
mentioned and demised, stand limited subject to the 
incumbrances mentioned in the second schedule hereto, 
to the use of the said W. H., party hereto (hereinafter 
called simply W. H.), during his life without impeach- 
ment of waste, with remainders over : 
And of the And whorcas under an indenture of settlement dated 

aetUecTmoney. ^^'j ^^^ made between &c., the said W. H. is now entitled 

to receive during his life the annual income of the 
investments now held on the trusts of the said settlement, 
or of the varied investments for the time being repre- 
senting the investments so now held, which investments 
so^now held are standing in the joint names of M. and N. 
as the present trustees of the said settlementi and are 
described in the third schedule hereto : 
And to policies And whercas the said W. H. is entitled to the two 
on M 1 e. policies of assurance effected in his own name and on his 

own life hereinafter mentioned and assigned (b) : 
Agreement for And wherects the estate trustees have agreed to advance 
^®*^- to the said W. H. the sum of £ upon having the 

payment thereof with interest as hereinafter mentioned 

secured as hereinafter appearing : 

Fint Now THIS Ihdekttjbe WITNESSETH that in pursuance 

^vena^'for ^^ *^^ ^^ agreement, and in consideration of the sum of 

payment. £ paid to the Said W. H. by the estate trustees 

out of money belonging to them as such trustees (the 
receipt of which sum of £ the said W. H. hereby 

(6) If the policies are numerous this recital may run thus — 

And whereas the said W. H. is entitled to the [six] 
several policies of assurance effected in his own name 
and on his own life, the particulars whereof are contained 
in the 4th schedule hereto. 

In the witnessing part assigning the policies the description will be — 

All those [six] policies of assurance on the life of the 
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acknowledges), the said W. H. hereby covenants with Mobtoages. 
the estate trustees that he will on the day of No, XIX. 

next pay to the estate trustees or trustee [pdapt 
Farm No. 4, for payment to " the estate trtuiees or trustee " Second 

J, . . 7 J . / n testatum. 

ofprtnGvpal and interest]. j^^^ ^^ 

And this Indbntubb also witnesseth that in further life esutc. 
pursuance of the said agreement and for the considera- 
tion aforesaid, the said W. E. as benefioial owner 
hereby grants, bargains, seUs, and demises unto the estate 
trustees 

All that mansion-house called 0., with the lands 
thereto belonging, and all the manors, messuages, lands, 
tithes, rents, and hereditaments, in the parishes of N. 
and B. in the county of G-., containing together 
acres or thereabouts, the particulars whereof are contained 
in the 1st schedule hereto. And all other (if any) the 
lands and hereditaments now subject to the limitations 
of the will of the said W. H., deceased ; 

To HOLD unto the estate trustees for the term of ninety- Habendum. 



said W. H. mentioned in the 4th schedule hereto, and all 
money to become payable thereunder. 

The form of the schedule will be — 

Fourth Schedule aboye refebred to. 



1 


2 


8 


4 


6 


6 


- 


Date of PollQ7. 


OiBoe In which 
eflteied. 


Kumber 

of 
Polkgr. 


Sum 

ABSQiied 

exclusive 

of Bonua. 


Annual 


1 


10«h May, 1870 


Z. Society 


1001 


4000 


£ 9. d. 
80 


2 


Ut June, 1871 


Y. Company 


10.400 


5000 


104 2 6 


&0. 


&c 


fto. 


&o. 


&0. 


Ac 



If it is neoesaary in the body of the draft to refer to any particular 
policy as being snbject to a charge or otherwise, it may be referred 
to as — 

The policy N**- 1 in the first column of the fourth 
schedule hereto. 
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MoRTGAOBs. nine years &om the date of these presents if the said 

No. XIX. yf^ H. should so long live without impeachment of waste. 

Subject to the several incumbrances mentioned in the 

2nd schedule hereto, and Subject also to the proviso for 

redemption hereinafter contained* 

Third AnD THIS InBENTUBE ALSO WITNESSETH that for the 

testatum. consideration aforesaid the said W. H. as beneficial 

life interest in OWNEB hereby assigns unto the estate trustees, 

investments, Yiist All the annual income to arise during the life of 

the said W. H. from the investments mentioned in the 3rd 

schedule hereto, or from the varied investments for the 

time being representing the same, and all other (if any) 

the annual income to which he is now or may become 

entitled under the said settlement ; 

and of policies. Secondly, All those two policies of assurance on the 

life of the said W. H., the first for the sum of £ 
efifected with the Z. Life Assurance Society dated &c., 
numbered &c., and at the annual premium of £ , 

and the second for the sum of £ effected with the 

X. Life OfiSce dated &c., numbered &c., and at the annual 
premium of £ , and the said sums of £ and 

£ assured by and all other money to become pay- 

able under the said policies, and the full benefit of the 
said policies, . 
Hflbendflm. To HAVE AND BEOEIVE the samo uuto the estate trus« 

tees subject to the proviso for redemption hereinafter 
contained, 

[Proviso for redemption on payment "to ihe estate trus^ 
tees or trustee " of principal cmd interest^ Form No. 6 ; 
Covenant to Jceep up life policies^ Form No. 8 ; 
Provision for reduction of interest^ Form No. 10 ; 
Agreement that money shaU remain for a time certainf 
Form No. 12.] 
In witness &c. 

Trust for application of policy money and other money and pother 
to give receipts are not required, see G. A* s. 22^ nor power of sale, see 
C. A. sfc 19-21. 

For a Precedent of a Further Charge by Supple- 
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MENTAL Deed on Freeholds, see C. A. 4th Schedule, mobtoaoeb. 
Form II. No. XIX. 



Further Charge by Supplemental Deed on Life Inte- No. XX. 
rest and Policy comprised in last Precedent XIX., furthbr 

and ASSIGNMENT of FURTHER POLICY as security. Charge. 

This Indenture made the day of between Parties. 

W. H. of &c. [mortgagor] of the one part, and A. of &c., 
B. of &c., C. of &c., and D. of &c., the estate trustees &c., 
[the same description as in the last precedent] [mortgagees] 
of the other part : 

Whereas these presents are supplemental to an inden- Recitals, 
ture of mortgage for securing £ and interest dated supplemental. 

&c., and made between the same parties as these presents, 
and hereinafter called the principal indenture : 

And whereas the said sum of £ secured by the ^at debt and 

principal indenture with the current half-year's interest *° "^ 
thereon is still due : 

And whereas the said W. H. has effected the further Another insur- 
policy of assurance on his life hereinafter mentioned and 
assigned : 

And whereas the estate trustees have agreed to ad- Agreement for 
vance out of money belonging to them as such trustees adyance. 
to the said W. H. the further sum of £ upon 

haying the repayment thereof with interest as herein- 
after mentioned secured, and also upon haying the said 
sum of £ and the interest thereon due under the 

principal indenture farther secured, as hereinafter ap- 
pearing: 

Now THIS Indenture witnesseth that in pursuance of Fint 
the said agreement and in consideration of the sum of oovenanl for 
£ to the said W. H. paid by the estate trustees payment, 

out of money belonging to them as such trustees, the 
receipt of which sum of £ the said W. H. hereby 

acknowledges, the said W. H. hereby coyenants with the 
estate trustees [covenant to pay the further sum on next 
half-yearly day a/nd interest half-yearly^ as in last Pre- 
cedent]. And further that the hereditaments, annual And further 

-* charge. 
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No. XX. 



Second 
testatum. 

Assignment of 
new policy. 



Habendum. 



Corenants in 
principal deed 
to apply. 



income, policies, and moneys; demised and assigned re- 
spectively by the principal indenture shall stand charged 
with and shall not be redeemed except upon payment of 
the said sum of £ and the interest thereon herein- 

before coyenanted to be paid, as well as the said sum of 
£ and the interest thereon secured by the principal 

indenture. 

And this Indenture also witnesbbth that for the 
consideration aforesaid the said W. H. as beneficial 
OWNER hereby assigns unto the estate trustees 

All that policy for the sum of £ effected in the 

name and on the life of the said W. H. with the W. Life 
Assurance Company dated &c., numbered , and at 

the annual premium of £ , and the said sum of 

£ and all other money to become payable there- 

under, and the full benefit thereof : 

To HAVE and receive the same unto the estate 
trustees Subject to the like right of redemption by the 
said W. H. as immediately after the execution of these 
presents and under the principal indenture, and these 
presents will be subsisting with respect to the said here- 
ditaments, annual income, policies, and moneys demised 
and assigned respectively by the principal indenture. 

And the said W. H. hereby covenants with the 
estate trustees that all the covenants and provisions con* 
tained in the principal indenture shall apply and have 
effect with respect to the policy hereby assigned, and 
also for securing the payment of the principal money 
and interest hereby covenanted to be paid in the same 
manner as if the whole principal money secured by the 
principal indenture and these presents, making together 
the sum of £ and the interest thereon, had been 

originally secured by the principal indenture, and as if 
the said policy hereby assigned had been thereby assigned 
for securing the payment of the said aggregate sum of 
£ and the interest thereon, and as if the said 

aggregate sum and all the said policies had been actually 
mentioned and included in the covenants and provisions 
contained in the principal indenture. 
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And it is hebebt agbeed that the proyision for reduo- mobtqages. 
tion of the rate of interest from £ per cent, to £ N^* ^-^« 

per cent, contained in the principal indenture^ and also Provision for 
the provision contained therein restricting the right of ^^^^^^^^ 
calling in or paying off the principal money shall apply term ofioan to 
to and include the principal money and interest hereby *^^ ^' 
secured in like manner as if the said aggregate principal 
sum of £ had been originally secured by the prin- 

cipal indenture, and the coyenants and provisions of that 
indenture had applied to the policy hereby assigned in 
the manner in which the same are so applied by the 
covenant of the said W. H. hereinbefore contained. 

In witness &c. 



p 2 
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SECT. UI. 



TRANSFERS OF MORTGAGES. 



Parties. 



Recitals of the 
death of 
mortgagees, 
and D. 
executor of 
Burvivor. 

That principal 
and current 
interest dae. 



Agreement for 
transfer. 



First testatum. 
Assignment of 
debts. 



Transfer by Supplemental Deed of Mortgage in 
Feb and Further Charge, adapted to C. A. sch. 4, 
Fonns I. and II., mortgagor not concurring. 

Tms Indenture made the day of between 

D. of &c. [transferor] of the one part, and E. of &c. 
[transferee] of the other part, and supplemental to an 
indenture of mortgage dated &c., and made between A. 
of the one part and B. and C. of the other part, for 
securing to the said B. and C. the sum of £ and 

interest at per cent, per annum on hereditaments 

situated at &c., and supplemental also to an indenture 
of further charge dated &c., and made between the same 
parties and in the same order for securing to the said 
B. and C. the further siun of £ and interest at the 

rate aforesaid on the same hereditaments : 

Whereas the said B. died on &c. 1882, and the said C. 
died on &c. 1 883, having by his will dated &c., appointed 
the said D. his. executor, who proved the said will in the 
Principal Probate Kegistry on &c. (a) : 

And whereas the said principal sums of £ and 

£ are due to the said D. on the hereinbefore men- 

tioned securities with interest thereon from the 
day of last : 

And whereas the said E. has agreed to pay to the said 
D. the said sums of £ and £ , and also the 

sum of £ for the interest thereon from the said 

day of last, making together the total sum 

of £ upon having such transfer as is hereinafter 

expressed of the said principal sums of £ and 

£ and int.erest, and the securities for the same : 

Now THIS Indenture witnesseth that in pursuance 

(a) The mortgaged land is vested in the executor of the last 
surviving mortgagee under C. A. s. 30. 



PRECEDENTS. 213 

of the said agreement and in consideration of the said Trajibfers of 
sum of £ [the total mm] upon the execution of ;^^^^xi 

these presents paid to the said D. by the said E., the ' 

receipt whereof the said D. hereby acknowledges, the 
said D. AS the pebsonal repbesentative of the said C. 
deceased hereby assigns unto the said E. . 

All those the said principal sums of £ and £ 
owing on the aforesaid securities, and all interest due 
and to become due thereon respectively, and the full 
benefit of and right to exercise and enforce all powers 
and securities for compelling payment of the said sums 
and interest, 

To HAVE AND BEGEIYE the Same unto the said E. abso- Hmbendum. 

lutely. 

And this Indenture also witnesseth that for the Second 
consideration aforesaid the said D. as such personal *f****'*™- 

Conyeyance of 
REPRESENTATIVE AS AFORESAID hereby COUVeyS unto the heieditaments. 

said E. 

All the hereditaments comprised in and conveyed by 
the said indenture of mortgage and now vested in the 
said D. subject to redemption thereunder and under the 
said indenture of further charge. 

To hold unto and to the use of the said E. in fee simple 
Subject to such right of redemption as is now subsisting 
therein under the said indentures of mortgage and 
further charge. In witness &c. 



Transfer by Supplemental Deed of a Mortgage in No. XXII. 
Fee by the executor of the survivor of deceased ' — 
mortgagees, mortgagor concurring and receiving a 
further advance. 

This Indenture, made the &c., Between X. o£ &c. Parties. 
[transferor], of the first part, A. of &c. [mortgagor], of the 
second part, and M. of &c. [transferee], of the third part, 
and supplemental to an indenture of mortgage, herein- 
after called the principal indenture, dated &c., and made 
between the said A*, of the one part and B. and C. of the 
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Third 
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Other part, for securing to the said B. and C. £5000 and 
interest [Precedent XV., anU]. 

Whereas the said B. died on &c. 1882, and the said C. 
died on &c. 1883, having by his will dated &c., appointed 
the said X. sole executor thereof, who proved the same 
on the &c., in the Principal Probate Registry : 

And whereas the said sum of £5000 is still due to the • 
said X. as such executor as aforesaid, but all interest 
thereon has been paid up to the date of these presents as 
he hereby acknowledges : 

And whereas M. has agreed at the request of A. to pay 
to X. the sum of £5000, and to fidvance to A. the further 
sum of £1000 upon having the payment of the aggregate 
sum of £6000 with interest secured in manner hereinafter 
appearing : 

Now THIS Ikdentube vhtnessbth that in pursuance 
of the said agreement and in consideration of the sum of 
£6000 paid by M. to X. as such executor as aforesaid by 
the direction of A. (the receipt whereof X. hereby 
acknowledges), X. as the pebsokal bepbesehtattve 
of the said 0. deceased, and by the direction of A., 
hereby assigns (a) unto M. the sum of £5000 secured by 
the principal indenture, and all interest henceforth to 
become due thereon, and the benefit of all securities for 
the same, To hold to M. absolutely : 

And this Ikbentube also witnesseth that in con- 
sideration of £5000 paid by the said M. in manner afore- 
said, and of the further sum of £1000 paid to A. by M. 
(the receipt of which sum of £1000 and the payment to 
X. in manner aforesaid of which sum of £5000 A. hereby 
acknowledges), A. hereby covenants with M. [covena/nt 
to pay £6000 and interest at 5 per eent.^ Form No. 4.] 

And this Indbntube also witnesseth that for the 
consideration aforesaid X. as such febsonal bepbesen- 
tattve as aforesaid, by the direction of A. hereby conveys 



(a) The original debt is assigned in order to retain its priority. The 
mortgagee is bound to assign the debt and transfer the estate by the 
direction of the mortgagor: C. A. s. 15. 
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and releases, And A. as beneficial owner hereby Transfers op 

, rt X -Iff- Mortgages. 

conveys and eonnnns unto M. j^^ XXII. 

All the hereditaments comprised in and conveyed by 

the princip«tl indenture, and now vested in X. subject 
to redemption thereunder, 

To HOLD unto and to the use of M. in fee simple, 
Subject to the proviso for redemption following, [proviso 
for redemption^ Form No. 6 ; 

Provision for reduction of interest on the aggregate sum, 
Form No. 10 or 11 ; 

For continuing loan. Form No. 12 ; 

Authorizing consolidation. Form No. 13 ; 

For restricting mortgagor's pou)er of leasing, Form 
No. 15.] 

In witness &c. 



Transfer of a Mortgage (long term). No. 

XXIII. 
This Indenture (a) made the day of 188 — 

between W. E. S. of &c. [transferor] of the first part, P»^»^- 



(a) This and the next three Precedents are part of the same trans- 
action, and are given as an illustration of how the several charges on 
an incumbered estate may be consolidated in one mortgagee, a further 
advance being made. 

It is most convenient to take a separate transfer from each incum- 
brancer. There is then only a short deed for each to approve instead 
of one long deed going round to all for approval. 

In the ti-ansfers in this and the next Precedent it will be observed 
that fuU recitals of the intermediate transfers are not given. It is 
sufficient that the original mortgage is recited, and the dates, parties 
and result of the transfers given. The transferor only transfers what 

he has under them. 

So in the principal mortgage (Precedent XXVL^post) it is unnecessary 
to do more than give a list of the incumbrances in the schedule. A 
glance at the schedule shews at once the state of the title. If all the 
incumbrances and their transfers are recited according to the old Convenience of 
fashion it takes time to read and ascertain what they are. In reading putting ^^ 
some old long deed with a mass of accurate and neatly drawn recitals Sn^chedulT'* 
as to the incumbrances on a property like that dealt with by this ^d 
the three following Prtcedents, one is inclined to wonder that the 
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Transfkrs of S. E. F. [mortgagor] of the second part, and G. P. C. 
Mo^^AQEs. [transferee] of the third part : 

XXl'lI Whereas by an indenture dated the 8th day of April 
1873, and made between &c., after recitals whereby it 

mortgage. appeared that under an indenture dated &c. 1825, a term 
of one thousand years, without impeachment of waste, in 
the hereditaments in the county of S. thereby settled 
was vested in the said B. and B. upon trusts for raising 
the sum of £8000 for B. A. S. deceased, and that the 
said sum was then payable to her children, psorties of 
the first part to the indenture now in recital, and that 
the said S. E. P. was entitled to the inheritance of the 
hereditaments comprised in the said term, and had paid 
the sum of £2000 in part discharge of the said sum of 
£8000, leaving a balance of £6000 unpaid in respect 
thereof, It was witnessed that in consideration of £6000 
paid by the said W. E. S. to the parties of the first part 
to the indenture now in recital in equal shares, they 
assigned the said sum of £6000 remaining charged on 
the said settled hereditaments and the interest to become 
due for the same unto the said W. E. 8.: And it was 
also witnessed that the said B. and B. assigned all the 
hereditaments comprised in the said indenture dated 
&c. 1825 unto the said W. E. S. for the residue of the 
said term of one thousand years by way of mortgage 
for securing payment to him of the said sum of £6000 
and interest thereon at the rate of 4 per cent, per 
annum: 

Sum due. And whercas the said sum of £6000 now remains owing 

to the said W. E. S. on the aforesaid security, but all 
. interest thereon has been paid as he hereby acknow- 
ledges : 

Title to And whereas the said S. E. F. is now absolutely en- 
equity of 

redemption. 

learned conveyancer should have expended so much time and skill in 
constracting a labyrinth for the apparent purpose only of ma ki ng other 
practitioners expend more time and skill in finding their way into it. 
The schedule to the principal mortgage in the text (Precedent XXYL, 
post) is much easier to draw and to understand when dra\vn than the 
old-fashioned recitals. 



PRECEDENTS. 217 

titled in possession to or has a general power of appoint- Transfebs or 

ment over the fee simple in possession of the premises Mortoaoeb. 

comprised in the hereinbefore recited indenture, subject XXlil 

to the security thereby made and to seyeral other incum- 

branceSy And at his request the said G. P. C. has agreed Agreement for 

to pay to the said W. B. S. the sum of £6000 upon *""^''' 
haying such transfer as is hereinafter contained of the 
said mortgage debt of £6000 and the interest to become 
due thereon and the securities for the same : 

Now THIS InDENTUBE WITNESSETH that in pursuance First 

of the said agreement and in consideration of the sum of ******"™- 
£6000 paid to the said W. E. S. by the said G. P. C. at debtr*"*"* ** 
the request of the said S. E. F. (the receipt of which 
sum of £6000 the said W. E. S. hereby acknowledges) 
the said W. E. S. as MOBTaAQEE hereby assigns unto 
the said G. P. C, 

All that the principal sum of £6000 now owing on the 
security aforesaid, and the interest to become due fqr the 
same, and the full benefit of and the right to exercise 
and enforce all powers and securities for compelling 
payment of the said sum and interest, 

To HAVE AND BECEIYE the Same unto the said G. P. C. Habendam. 

absolutely. 

And THIS InDENTUBE also WITNESSETH that for the Second 

consideration aforesaid the said W. E. S. as mobtoaoee, **^*'*™- 

' Assignmeiit of 

at the request (6) of ^the said S. E. F., hereby conyeys term bj the 
and the said S. E. F. confirms unto the said G. P. C. ^^efid^i*"^ 

All the hereditaments comprised in and assigned by owner, 
the said recited indenture and now vested in the said "^ 
W. E. S. subject to redemption thereunder, 

To HOLD to the said G. P. C. for the residue of the said Habendum, 
term of one thousand years. Subject to the right of re- 
demption subsisting therein under the said recited in- 
denture on payment of the said sum of £6000 and the 
interest thereon. In witness &c. 



(b) It 18 not requisite in this transfer to imply any covenant on the 
part of S. E. F. His covenant is contained in the principal mortgage, 
post. 



• I 
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Transfer op a Mortgage (long term). 

This Indenture made the day of 188 , 

between T. F. of &c., and J. B. of &c. [transferors] of 
the first part, S. E. F. of &c. [mortgagor] of the second 
part, and G. P. C. of &c. [transferee] of the third part : 

Whereas by an indenture dated the 5th day of April 
1825, and made between &c., after recitals whereby it 
appeared that under an indenture of settlement dated 
&c., the said B. S. had power to make the appointment 
and charge thereinafter contained on the hereditaments 
thereby settled, It was witnessed that in consideration 
of £10,000 paid by the said W. M. for the purpose in 
the indenture now in recital mentioned, the said B. S. 
charged all the hereditaments comprised in the said 
settlement with the payment to the said W. M. of the 
sum of £10,000 and interest thereon at 4 per cent, per 
annum, And by the indenture now in recital the said 
B. 8. appointed all the hereditaments comprised in the 
said settlement to the said W. M. for the term of five 
hundred years, without impeachment of W6tste, by way 
of mortgage for securing payment of the said sum of 
£10,000 and the interest thereon : 

And whereas under six indentures, the first dated the 
5th day of April 1826, and made &c., the second dated 
&c. [herefdhw dates and parties to six successive deeds of 
transfer], being successive transfers of mortgage, the said 
mortgage debt of £10,000 secured by the said indenture 
of the 5th day of April, 1825, and the said term of five 
hundred years forming the security for the same, became 
vested in the said T. F. and J. B. : 

And whereas the said sum- of £10,000 now remains 
owing as to £5000 part thereof to the said T. F., and as 
to £5000 residue thereof to the said J. B. on the security 
of the aforesaid indentures of mortgage and transfer of 
mortgage, but all interest thereon has been paid, as they 
hereby acknowledge : 

And whereas the said S. E. F. is now absolutely 
entitled in possession to or has a general power of 
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appointment over the fee simple and inheritance of the transfeb of 
hereditaments comprised in the said term of five hundred MoOTOAoisa. 
years, subject to the security for the said sum of £10,000 XXIV. 

and the interest thereon, and severed other incumbrances. 

[Here follow offreement for tranefer cmd transfer of the 
debt and term in the same farm as in the last Precedeni.] 
In witness &c. 



Transfeb of Mobtgagb in Fee. No. 

XXV 

This Indentube made the day of 188 * 

between W. F. of &c. and B. H. of &c. [transferors'] Parties, 
of the first part, S. E. F. of &c. [mortgagor'] of the second 
part, and G. P. 0. of &c. [transferee] of the third part. 

Whereas by an indenture dated the 12th day of No- Recital of 
vember, 1868, and made between the said S. E. F. of the "*>^k^*- 
one part, and B. S. T. and the said W. F. of the other 
part, in consideration of the sum of £9000 paid to the said 
S. E. F. by the said B. S. T. and W. F., the manor of C. 
in the county of S. and divers other lands and heredita- 
ments in the same county, known as the 0. Estates, were 
by the said S. E. F. appointed and assured to the use of 
the said B. S. T. and W. F. in fee simple, subject to the 
several incumbrances in the indenture now in recital 
mentioned and by way of mortgage for securing payment 
to them of the sum of £9000 and interest thereon on 
the day therein mentioned and since passed, and it was 
by the indenture now in recital declared that the said 
sum of £9000 belonged to the said B. S. T. and W. F. on 
a joint account : 
And whereas the said B. S. T. died in the year 1877 : 
And whereas by an indenture dated the 3rd day of Transfer. 
Hay, 1878 (indorsed on the last recited indenture) and 
made between the said W. F. of the first part, the said 
B. H. of the second part, and the said W. F. and B. H. of 
the third part, after reciting that the said W. F. and 
B. H. were then jointly entitled in equity to the said sum 
of £9000 secured by the said recited indenture, and the 
interest due and to become due thereon. It was witnessed 
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Transfer OF that in consideration of the premises the said W. F. 
MoRTOAGEs. gggigned ti^Q aaid principal snm of £9000 and the in- 

XXV. terest due and to become due thereon unto the said W. F. 

and B. H. absolutely, And the said W. F. granted all the 

hereditaments comprised in the said recited indenture 
and then remaining vested in him unto the said B. H. in 
fee simple to the use of the said W. F. and B. H. in fee 
simple, subject to the right of redemption then subsist- 
ing therein on payment of the said sum of £9000 and the 
interest thereon : 
Snm due. And whercas the said sum of £9000 now remains 

owing to the said W. F. and B. H. on the security afore- 
said, but all interest for the same has been paid as 
Agreement for they hereby acknowledge, And the said G, P. C. has 
"" ^^' agreed at the request of the said S. E. F. to pay to the 

said W. F. and B. H. the sum of £9000 upon having 
such transfer made as hereinafter contained of the said 
mortgage debt of £9000 and interest to become due 
thereon and the securities for the same : 

First testatum. NoW THIS INDENTURE WITNESSETH that in pursuance 

debtf™*'** ^^ ^^ *^® ^^ agreement and in consideration of the sum 
of £9000 paid to the said W. F. and B. H. by the said 
G. P. C. at the request of the said S. E. F. (the receipt of 
which sum of £9000 the said W. F. and B. H. hereby 
acknowledge) the said W. F. and B. H. as mobtgagees 
hereby assign unto the said G. P. C. 

All that the princip«tl sum of £9000 now owing on the 
security of the hereinbefore recited indentures and the 
interest henceforth to become due for the same, and the 
full benefit of and the right to exercise and enforce all 
powers and securities for compelling payment of the said 
sum and interest, 

Habendum. To HAVE AND RECEIVE the Same uuto the Said G. p. C. 

absolutely. 

Second AnD THIS INDENTURE ALSO WITNESSETH that for the 

tesutum. consideration aforesaid the said W. F. and B. H. as mort- 

CoDTeyance of 

the land. GAGEES and at the request (a) of the said S. E. F. hereby 

(a) See note (ft), Preced. XXIIIL, p. 217, ante. 
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convey and the said S, E. F. hereby confirms unto the Mobtoaoes. 
said G. P. C. No. 

All the said hereditaments and premises comprised in _^* 
and conveyed by the said recited indentures of &c. 1868 and Parcels. 
&c. 1878 and which are now vested in the said W. F. and 
B. H. subject to redemption under the same indentures. 

To HOLD unto and to the use of the said G. P. C. in fee Habendum, 
simple Subject to the right of redemption subsisting 
therein on payment of the said sum of £9000 and the 
interest thereon. In witness &c. 



MoBTGAQE IN Fee to socure consolidated debt, including ]^q^ 
incumbrances transferred and further advance, XXVL 

This Indentube (a) made the day of 188 be- Parties, 
tween S. E. F. of &c. {mortgagor] of the one part, and 
G. P. C. of &c, Imortgagee] of the other part 

Whereas under an indenture dated &c. made between Bedtal of title 
the said S. E. F. of the one part and W. S. of the other part ^ye^S^to*^''' 
and duly enrolled as a disentailing assurance^ the manor, incumbrances 
lands, and hereditaments hereinafter mentioned and in- schedvie. 
tended to be hereby appointed and conveyed now stand 
limited subject to the several incumbrances mentioned in 
the second schedule hereto To such uses, upon such trusts, 
and subject to such powers and provisions as the said 
S. E. F. shall by deed, will, or codicil appoint, and in 
default of appointment To the use of the said S. E. F. 
during his life without impeachment of waste with re- 
mainders over : 

And whereas all the incumbrances representing a prin- incambrances 
cipal sum of £65,000 with the securities for the same ^ J^^^ 
mentioned in the first part of the said second schedule schednie 
hereto, have been transferred to and are now vested in mortgagee for 
the said G. P. C. by the several indentures dated in this ^®*»^^- 
present year mentioned in the first part of the same 
schedule, and the incumbrances mentioned in the second 



(a) This is the principal mortgage referred to in notes (a) and (6) 
to Precod. XXIII., pp. 215 and 217, anU, 
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and convey- 
ance. 



Parcels. 



part of the same schedule still remain outstanding in the 
persons in the scdd second part mentioned : 

And whereas the sum of £65,000 was advanced by the 
said G. P. C. and applied in obtaining transfers to him of 
the incumbrances mentioned in the first part of the said 
second schedule hereto at the request of the said S. E. F. : 

And whereas all interest on the said sum of £65,000 
has been paid to the date hereof, and the said G. P. 0. 
has agreed to advance to the said S. E. F. the further 
sum of £5000, making, with the said sum of £65,000, 
the total sum of £70,000 advanced by the said G. P. C. 
to or on account of the said S. E. F. upon having the 
repayment of the said sum of £70,000 with interest 
thereon at the rate hereinafter mentioned secured in 
manner hereinafter appearing : 

Now THIS Indentubb WITNESSETH that in pursuance of 
the said 'agreement and in consideration of the sum of 
£65,000 so paid as aforesaid by the said G. P. C. for ob- 
taining transfers of the said incumbrances, and also of 
the sum of £5000 at or before the execution of these 
presents paid to the said S. E. F. by the said G. P. C, 
the payment and receipt in manner aforesaid of which 
said sums of £65,000 and £5000, making together the 
sum of £70,000 paid by the said G. P. C. to or on 
account and by the direction of the said S. E. F., the said 
S. E. F. hereby acknowledges. The said S. E. F. hereby 
covenants with the said G. P. 0. [covenant to pay principal 
9wn of £70,000 and interest^ Form No. 4], 

And this Indentube AiiSO witnesseth that for the 
consideration aforesaid and in exercise of the power 
contained in the said recited 'indenture of &c., and of 
every other power enabling him, the said S. E. F. as 
BENEFICIAL OWNER hereby appoints, and by virtue of 
his estate also conveys and confirms unto the said. 
G. P. C. 

All that the manor of C, in the county of S., 
and all other the messuages, lands, and hereditaments 
forming what is known as the C. estate in the same 
county, which estate is intended to be more particularly 
described in the first schedule hereto, and is intended to 
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be delineated in the plan hereto annexed and to be 
thereon coloured , And all other, if any, the lands 

and hereditaments comprised in the said first schedule 
hereto, or coloured on the said plan 

To HOLD unto and to the use of the said G. P. C. in 
fee simple, Subject to the several incumbrances mentioned 
in the first part of the second schedule hereto now vested 
in the said G. P. C. as aforesaid, and also to the incum- 
brances mentioned in the second part of the same schedule, 
and also Subject to certain drainage rentcharges, not 
exceeding together in t^e whole the annual sum of £ 
granted to the Lands Improvement Company, for terms 
expiring not later than the year 18 , and gradually 
decreasing in each year And also Subject to the proviso 
for redemption hereinafter contained, that is to say [add 
proviso for redemption^ Form No, 6 ; and covenant to inw/re 
bwildings against firey Form No. 9.] In witness, &c. 



Mortgages. 

No. 
XXVI. 



Snbject to 
incumbrances 
in first and 
second parts of 
the second 
schedule. 

And to 

drainage 

charges. 

And to 
redemption. 



The FiBST SoHEDULE before referred to. 
[contains a particular of the property.] 

The Second Schbdule before referred to. 

FiBST Pabt. 

List of Mortgages on the C. Estate, which have all been 
transferred to and become vested in G. P. G. 



Schedules. 



— 


Principal 

Sum 
secured. 


Mortgage. Mort£tgees. 


Dates of 
Transfen. 


Whether on Term 
or Fee. 


1 


6«000 


8th April, 1873 W. E. 8. 

■ 


188 . 


Term of 1000 
years created 
by settlement 
of &c. 1825. 






1 








1 




2 


10,000 


5th April, 1825 W. M. 


5th April,' Term of 500 






[ 


1826. 


years created 
by mortgage 


1 




&c 






i 


188 . 


deed. 


3 


9,000 


12th November, B. S. T. 
1868. and W. F. 


3rd May, 
1878. 


Fee. 








188 . 


IHerefottotij 


six several other incumbrance 


s making up £65,0:>0.] 


Totfl 


il £65,000 







224 



PBEGEDENTS. 



MORTQAGES. 

No. 
XXVI. 



No. 
XXVII. 

Vabyino 
LEAsma 

POWEBS. 



Building 
leases for 
999 years. 



Streets, 
gardens, 
squares, &c., 
may be 
aathorised. 



Mining leases. 



No. 
XXVIII. 

AFPLTINa 

Leasing 
Powers. 



Second Part. 
Iiicumbrances not transferred to G. P. C. 



10 



11 



£14,000 bear- 
ing interest 
at 4 per 
cent 

Annuity of 
£700. 



18ih August, 
1873. 



22nd July, 
1844. 



F. H. W. 



Payable to 
A. F. 



Term of 5000 
years. 



. . I Usual powers 
of distress. 



See note to Precedent of mortgage of freqbolds. No. XY., p. 200, ante. 



Agbeement under 0. A., s. 18, subs. 14, in a mobtgaoe 

VABYINQ POWBB OP LEASING (a). 

And it is hebebt agbeed that the powers of leasing 
conferred on mortgagor and mortgagee by the Con- 
yeyancing and Law of Property Act, 1881, shall be 
varied and extended in the following particulars : — 

1. A building lease, or building leases, may be granted 

for any term not exceeding nine hundred and 
ninety-nine years. 

2. Every building lease may Authorise any part of the 

premises to be laid out for streets, roads, paths, 
squares, gardens, and other open spaces, sewers, 
drains, and watercourses, either to be dedicated to 
the public or not, with fences, pavings, connexions 
and other works incidental thereto respectively. 

3. A lease or leases may be granted for mining pur- 

poses, as follows, (that is to say,) 



Agbeement under C. A., s. 18, subs. 16, applying 
leasing POWEBS of the Act to mortgages pre- 
viously made. 

This Indentube, made the day of , 18 , 

between [mortgagor] of &c., of the one part, and the 

(a) For au agreement excluding mortgagor's powers of leasing 
except with the mortgagee's consent, see General Form, No. 15, p. 158, 
ante. 
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several persons ^hose hands and seals are herennto 
afSxed in the third column of the schedule hereto, being 
incumbrancers on the estates of the said \mortgagor\ 
situated at , in the county of , under the 

seyeral indentures the dates whereof and the parties 
whereto are specified in the first and second columns of 
the same schedule of the other part : 

WITNESSETH that it is hereby agreed between the 
parties hereto as follows, that is to say : — 

1. The several persons parties hereto shall, in reference 

to the hereditaments comprised in the indentures 
mentioned in the schedule hereto have all the same 
powers of leasing as if the said several indentures 
had been dated and executed after the oomjnence- 
ment of the Conveyancing and Law of Property 
Act, 1881, but so that such powers shall be varied 
in the following particulars : 

2. [Here add varicUion clauses as in last preeedeniy or 

othermse as required,^ 
In witness &c. 



MORTOAQSa. 

No. 
XXVIIL 



The Schedule before referred to \to contain the dates 
of and parties to incumbrances in the first and second 
columns respfctively^ and the signature and seals of tneicm- 
hrancers in the third column.^ 



^ 
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Mortgages. 

No. 
XXIX. 



Rboonvey- 

ANCE. 

rarties. 



Recitabt. 

Peaths of the 
mortgagees 
and intestacy 
of survivor. 

Letters of 
administration. 

No surrender 
of copyholds. 



Testatum. 



SECT. IV. 

Re-conveyance by Supplemental Deed op Free- 
holds, Leaseholds, and Copyholds by the adminis- 
trator of the survivor of deceased mortgagees. 

This Indenture made the &c., between X. of &c. 
[adminibtrator of last swrviving mortgagee\ of the one 
part, and A. of &c. [mortgagor] of the other part, sup- 
plemental to an indenture of mortgage hereinafter called 
the principal indenture, dated the &c., and made be- 
tween the said A. of the one part and B. and C. of the 
other part for securing the payment by the said A. to 
the said B. and C. of £ and interest : 

Whereas the said B. died on &c., 1882, and the said 
G. died on &c., 1883, intestate, and letters of adminis- 
tration to his personal estate were granted to the said X. 
by the Principal Probate Registry on &c. 

And whereas no surrender has been made of the copy- 
hold hereditaments comprised in the principal inden- 
ture pursuant to the covenant for that purpose therein 
contained : 

Now THIS Indenture witnesseth that in considera- 
tion of all money secured by the principal indenture 
having been paid by A. to X., the receipt whereof X. 
hereby acknowledges, X. as the personal representa- 
tive of the said C. deceased hereby conveys, surrenders^ 
and releases unto A. 

All the freehold and leasehold lands and heredita- 
ments comprised in or which now are by any means 
vested in X. subject to redemption under the principal 
indenture, 

To hold the said freehold premises unto and to the 
use of A. in fee simple. 

And as to the said leasehold premises to the intent 
that the residue of the term therein granted by the 
principal indenture may merge and be extinguished, 
And that the trust declared by the principal indenture 
may cease, And as to all the premises discharged from 
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all money secured by and from all claims under the Mortgages. 
principal indenture. vvtV 

And for the consideration aforesaid, X., as such per- ' 

SONAL REPRESENTATIVE as aforesaid, hereby releases unto 
A. all the said copyhold hereditaments covenanted to be 
siprrepdered by the principal indenture to the intent that 
the same may be discharged from the said covenant and 
the trust thereof created by the principal indenture and 
from all money secured by and from all claims under 
the principal indenture. 

In witness &c. 
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Settlements. 

No. XXX. 



SECT. V. 



SETTLEMENTS. 



Conveyance 

UPON Trust 

FOR Sale. 

Parties. 



First 
testatum. 
Oonveyanoe of 
freeholds. 



Habendum. 



Second 
testatum. 
CoYenant to 
surrender 
copyholds. 



Habendum. 



Conveyance of Freeholds and Covenant to sur- 
render Copyholds by Husband, upon trust for 
sale, in contemplation of his marriage. 

This Indenture made &c., between A. B. of &c., 
[husband] of the first part, C. D. of &c., spinster [fw/e], of 
the second part, and \V. of &c., X. of &c., M. of Ac, and 
N. of &c. (which four last named persons are hereinafter 
called the trustees), of the third part 

WITNESSETH that in pursuance of an agreement made 
on the treaty for the marriage which has been agreed 
upon and is intended to be solemnised between A. B. and 
C. D., and in consideration thereof, A. B. as settlor, 
with the approbation of C. D., hereby conveys unto the 
trustees 

All that &c. 

To HOLD unto the trustees in fee simple 

To the use of A. B. in fee simple until the said intended 
marriage shall be solemnized, And after the solemnization 
thereof To the use of the trustees in fee simple. Upon the 
trusts hereinafter declared : 

And this Indenture also witnesseth that in further 
pursuance of the said agreement and for the consideration 
aforesaid, A. B. as settlor, with the approbation of 
C. D., hereby covenants with the trustees That he and 
all other necessary parties will forthwith, after the 
solemnization of the said intended marriage, at the cost 
of the trust estate surrender into the hands of the lord or 
lady of the manor of &c. according to the custom thereof, 

All that &c. (to which hereditaments the said A. B. 
was admitted tenant at a Court held of the said manor 
on the &c.) 

To the use of the trustees and their heirs at the 
accustomed rents, suits, and services : 
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And rr is herebt agreed that the trustees shall after Settlemeiitb. 
the solemnization of the said intended marriage stand ^^- XXX. 
seised of the freehold and copyhold hereditaments hereby Trasu of 
conveyed and covenanted to be surrendered Upon trust ^^^^J* «** 
to sell the same or any part or parts thereof respectively^ 
but during the joint lives [eoniinue as in Farm No. 16 ; 

Power of leasing for taoenty-one years. Form No. 38 ; 

Power for husband and wife and the survivor to appoint 
new trustees. Form No. 46.] 

In witness &c. 

The provisions of the G. A. incorporated in this precedent are powers Statutory 
of sale (ss. 35, 38), power to adopt statutory conditions (ss. 3, 66) (see provisjit.ns 
also V. ft P. A. ss. 2, 3), to give receipts (C. A. s. 36), and to *'^*^®**P**'* 
appoint new trustees (s. 31), and covenant, s. 7 (1) E. by the intended 
husband as settlor. 



Ante-nuptial Settlement by Husband of investments settlements. 
transferred by him, and by Wife of her shares, N0.XXXI. 
under a settlement and will expectant on her 
father's death ; upon trusts for husband and wife 
successively for life, his interest in the wife's funds 
being determinable on alienation; trusts for issue 
of marriage as husband and wife or the survivor 
shall appoint ; in default, for children of the mar- 
riage ; power to wife to make a settlement on future 
marriage ; agreement to settle other property of wife ; 
covenant by the wife's father to pay an annuity for 
so much of his life as the wife or any issue of the 
marriage shall live; powers to invest in the pur- 
chase of land generally ; also in the purchase of a 
residence, and other provisions. 

Tras Indenture, made &c., between A. D. of &c.. Parties. 
[the husbanc[] of the first part, B. E., spinster [the wife], 
a daughter of John E. of &c., of the second part, the said 
John E. of the third part, and W. of &c., X. of &c., Y. 
of &c., and Z. of &c. (which four last-named persons are 
hereinafter called the trustees) of the fourth part 
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Si-rrTLBKBNTS. 

NaXXXI. 

Recitals. 
Agreement for 
marriage. 

Transfer by 
husband of 
inyestmenta. 



Title of wife 
to a third 
share of 
inyestments 
on death of 
her father. 



Title of wife to 
a third share 
in proceeds of 
land and 
investments 
on death of 
her father. 



Whereas a marriage has been agreed upon, and is 
intended to be solemnised between the said A. D. and 
B. E, : 

And whereas with a view to the settlement . intended 
to be hereby made the said A. D. has caused to be 
transferred into the joint names of the trustees the in- 
yestments mentioned in the first schedule hereto, repre- 
senting the sum of £ sterling : 

And whereas under an indenture dated &c^ and made 
between &c,y being a settlement made before and in con- 
sideration of the marriage then intended and afterwards 
solemnised between the said John E. and Mary E. since 
deceased, and a deed-poll under the hand and seal of 
the said John E., being a deed of appointment executed 
under a power contained in the said indenture, the said 
B. E. as one of the three children of the said John E. 
by the said Mary E. is now entitled expectant on the 
death of her father the said John E., and in the mean- 
time subject to his life interest under the said inden- 
ture, and provided the now intended marriage shall be 
solemnised within six calendar months from the date of 
the said deed-poll, to one-third share of the inyestments 
mentioned in the first part of the second schedule hereto, 
being the inyestments now held on the trusts of the said 
indenture of settlement, or of the inyestments for the 
time being representing the said inyestments so now 
held, which inyestments so now held are now standing 
in the joint names of &c., the present trustees of the 
said indenture : 

And whereas under the will dated &c., and proyed in 
the District Probate Registry on &c. of , 

late of &c., who died on &c., the said B. E., as one of the 
three children of the said John E., is entitled expectant 
on the death of her father the said John E., and in the 
meantime subject to his life interest, to one-third share of 
the proceeds of the sale of the lands and hereditaments 
and of the income until sold of the lands and heredita- 
ments by the said will devised on trust for sale and now 
remaining unsold, and of the investments representing 



PBEGEDENTB. 231 

the other real estate^ and the residuary personal estate of Settlemrnts. 
the said testator now held on the trusts of the said will, No-XXXL 
and the particnlems of which lands, hereditaments, and 
inyestments are specified in the second part of the second 
schedule hereto, and are now vested in or standing in the 
joint names of &c., the sole acting trustees and executors 
of the said will : 

And whereas upon the treaty for the said intended Agreement for 
marriage it was agreed that such settlement should be ^^^ *™^"^ 
executed as hereinafter contained. 

Now THIS Indenture witnesseth that in pursuance Pint testotnm. 
of the said agreement and in consideration of the said tr^uontn 
intended marriage the said A. D., with the privity of marriage for 
the said B. E., hereby directs and the trustees hereby ^ "^ ' 
declare and do agree with the other parties hereto that 
the trustees will stand possessed of the investments 
mentioned in the first schedule hereto, and so trans- 
ferred into their joint names as aforesaid. Upon trust for 
the said A. D. until the said intended marriage, and 
after the solemnisation thereof Upon the trusts and 
subject to the powers and provisions hereinafter declared 
concerning the same. 

And this Indenture also witnesseth that in further Second 
pursuance of the said agreement and in consideration of Assignment 
the said intended marriage the said B. E. aj3 settlor, ©f wife'n 
with the approbation of the said A. D. hereby assigns, 
And the said A. D. aj9 settlor hereby assigns and 
confirms unto the trustees hereinbefore named 

First, All that the one third share to which the said 
B. E. is now or will on the solemnisation of the said in- 
tended marriage become entitled in expectancy as afore- 
said of the investments mentioned in the first part of the 
second schedule hereto : 

Secondly, All that the one third share to which the 
said B. E. is now entitled in expectancy as aforesaid in 
the proceeds of the sale of the lands and hereditaments 
and of the investments respectively mentioned in the 
second part of the said second schedule hereto : 
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SEmsKsim. 

No-XXXL 



Habendam. 

In tnui for 
wife until the 
marriage. 



Trasis as to all 
property after 
marriage. 



To invest and 
vary invest- 
ments. 



And all other (if any) the share or shares of the 
said B. E. in the investments or in the lands and here- 
ditaments or in the proceeds of the sale of the lands 
and hereditaments mentioned in the said second sche« 
dule : 

To HAVE AND RECEIVE the Same unto the trustees 
absolutely, Upon trust for the said B. R until the 
said intended marriage, and after the solemnisation, 
thereof Upon the trusts and subject to the powers and 
provisions nereinafter declared concerning the same : 

That is to say, It is hereby agreed that the trus- 
tees shall after the solemnisation of the said intended 
marriage stand possessed of the investments mentioned 
in the first schedule hereto, and also of the said shares 
and premises hereinbefore assigned, as and when the 
same fSetU into possession. Upon trust that the trustees, 
or the survivors or survivor of them, or the executors or 
administrators of such survivor, or other the trustees or 
trustee for the time being of these presents, hereinafter 
called the trustees or trustee, shall get in and receive 
or obtain transfer of the said shares and premises 
hereinbefore assigned, And shall either permit the 
investments mentioned in the first schedule hereto, 
and also so much of the said shares and premises 
hereby assigned as shall not be received in money, to 
remain on the securities or investments in which the 
same now are or shall be received ; Or shall, with the 
consent of the said A. D. and B. E. during their joint 
lives, or of the survivor of them during his or her life, and 
after the death of both at the discretion of the trustees 
or trustee, sell, call in, or convert into money all or 
any of the said investments mentioned in the first 
schedule hereto. And also so much of the said shares and 
premises hereby assigned as shall not be received in 
money. And shall with the like consent or at the like 
discretion invest the money arising thereby, and also 
any money received in respect of the said shares and 
premises hereby assigned, in the names or name of the 
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trustees or trustee in manner following, and not other- Settlements. 
wise (a), that is to say : — N0.XXXL 

In or upon [invegtmrnt clause^ Form No. 18, ante] : 
And it is hebebt agbeed that the trustees or trustee Trusts of 
shall stand possessed of the investments mentioned in "*^^*™®°**- 
the first schedule hereto, and of the varied investments 
for the time being representing the same, all of which 
are hereinafter referred to as the husband's trust fund. 
And shall also stand possessed of the said shares and 
premises hereby assigned, and of the investments for 
the time being representing the same, which shares and 
premises hereby assigned and the investments represent- 
ing the same are hereinafter referred to as the wife's trust 
fund. And also of the annual income of the husband's 
trust fund and the wife's trust fiind respectively. Upon 
the trusts and subject to the powers and provisions 
following, that is to say : — 

As TO THE husband's TBUST FUND, UpOU trUSt to pay Income of 

the annual income thereof to the said A. D. during his troiTfund to 
life, and after his death to pay the same annual income to ^^^ ^^^ iif«* 
the said B. E. during the residue of her life, if she shall for Ufe.''* * 
survive him, for her separate use independently of any 
husband, and without power of anticipation : 

And as to the wife's tbust fund, Upon trust to pay income of 
the annual income thereof to the said B. E. during her J^nd^'hw for 
life, for her separate use independently of any husband, ii<e> then 
and without power of anticipation, And after her death 
[Trusts for the indliendUe hemfil of husband, Form No. 
22.] 

And it is hebeby agbeed that after the death of the After death of 
survivor of the said A. D. and B. E. the capital of the ?»'^i^<"" f<>' 
husband's trust fimd, and also of the wife's trust fund, 
shall be held In tbust &c. 

[Add trusts for issue as parents or survivor shall appoint, 



issue. 



Prohibition 



(a) The object of these words is to prevent trustees from lending "^?*'*" 

on mortgage in Ireland under 4 & 5 Will. 4, c. 29, and from taking mortgages io 

inyestments which certain local Acts of Parliament authorise trustees Jr«i»"»d or 

to take as investments. Powers of this ktter kind in local Acts are und«T<^ 

not uncommon* Acts. 
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Settlexexts. 

NcXXXI. 



Ultimate 
trusts. 



Coveiumt by 
wife's father 
to pay 
annaitj. 



Powers to 
permit 
trustees of 
recited will to 
retain in* 
vestments. 



in default for chUdren eqtuxUy, and hotehpot clause^ Form 
No. 24 ; and also Form No. 25, if required. 

Adva/neemeni dause, Form No. 26. 

UUimate trusts a$ to huAand's trust fund for him, and 
as to unfe's trust fund in trust for her or her next of 
kin, so as to exclude the huAand, Forms No. 28-30. 

Power for wife to make a settlement on future marriage, 
Form No. 33.] 

And this Indenture also witnessbth that in con- 
sideratioii of the said intended marriage the said John E. 
hereby coyenants with the trustees, and also as a 
separate covenant with the said B. E., That if the said 
intended marriage shall be solemnised the said John E. 
wiU during so much of his life as the said B. E. or any 
of her issue by the said A. D. shall be living, pay to the 
trustees or trustee the annual sum of £ , such 

annual sum to commence from the day of the solemnisa- 
tion of the said intended marriage, and to be deemed to 
accrue due from day to day, but to be paid by equal 
half-yearly payments, the first payment to be made at 
the expiration of six calendar months from the solemni- 
sation of the said intended marriage : 

And it is herebt agreed that the trustees or trustee 
shall pay and apply the said annual sum of £ to 
the persons and in the manner to whom and in which 
the annual income of the wife's trust fund would be 
payable or applicable in case the same had fallen into 
possession. 

[Agreement to settle other property of wife, Form No. 35. 

Power to invest in the purchase of land, Form No. 36. 

Power to invest in the purchase of residence. Form 
No. 37. 

Power to lease. Form No. 38 {applicahle to Nos. 35, 36, 
and 2^1. 

Power to conev/r in partition of hereditaments in the 
2nd Schedule, Form No. 39.] 

Peovided also, and it is hereby agreed, that the trus- 
tees or trustee of these presents may permit the trustees 
or trustee for the time being of the will of the said 
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to retain any investments mentioned in the second part of Settlemkntb. 
the second schedule hereto, and now held on the trusts ^o.XXXi. 
of that willy although not being investments authorised 
by the terms of that will, and the trustees and trustee 
of these presents shall not, unless they or he in their or 
his absolute discretion think proper, be bound to take 
any proceedings as to any such investments which are 
not so authorised, or as to any other investments for the 
time being held on the trusts of that will, nor be liable 
in any way for any loss which may occur through invest- 
ments, proper or otherwise, being retained or made by the 
trustees or trustee for the time being of that will, or 
through any act, deed, or omission on the part of such 
trustees or trustee. 

[Addy if requiredy powers to trustees to deposit money in 
hanky Form No, 40; to make contributory loans. Form 
No. 41 ; to make loans for a term^ Form No. 42. 

Potoer to trustees to value and apportion mixed funds. 
Form No. 43. 

Power to trustees to deposit securities to hearer for safe 
custody (if any a/uthorised). Form No. 44. 

Solicitor trustee to he paid his costs. Form No. 45. 

Power to husband and wife and survivor to appoint 
new trustees. Form No. 46.] 

In witness &c. 

The FiBST SoHEDUiiE above referred to. 
Investments transferred by the husband. 



The Second Sohedule above referred to. 

Part 1. 
Investments subject to the settlement dated &c. 

Part 2. 
Land and investments subject to the will of &c. 

Notice of this settlement should be given to the trustees of the 
recited settlement and wilL 
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Settlements. 

No.XXXI^ 

What statQ- 
torj pronsions 
incorporated. 



The provisions of the C. A. incorporated in this precedent are powers 
for maintenance and education of infants and accumulation of siurplus 
income (s. 43) ; power of sale (ss. 35, 38) ; power to adopt statutory 
conditions (ss. 3, 66), (see also V. & P. A. ss. 2 & 3); to give 
receipts (G. A. s. 36); to compound and compromise (s. 37), and to 
appoint new trustees (s. 31) ; and covenant £. s. 7 (1) by the intended 
wife and the intended husband as settlors. 



purohase 
Deed. 

No. 
XXXII, 



Recitals. 
Mortgage. 



Agreement to 
purchase from 
mortgagor. 



Agreement for 
concurrence of 
mortgagee. 



Conveyance of a Residence purchased out of 
Settled Money by the Trustees of the Settlement 
Preced. XXXI. (a). 

This Indentube made &c. between H. C. of &c. 
\mortgagee\ of the first part, J. C. of &c. [wndor] of the 
second part, A. D. of &c., and B. D. his wife of the third 
part, and W. of &c., X. of &c., Y. of &c., and Z. of &c. of 
the fourth part 

Whereas by an indenture of mortgage dated &c.y and 
expressed to be made between the said J. C. of the one 
part and the said H. C. of the other part, the said J. C. 
granted the messuage and hereditaments hereinafter de-^ 
scribed and hereby intended to be conveyed unto and to 
the use of the said H. C. in fee simple, by way of mort- 
gage for securing payment to the said H. C. by the said 
J. C. of the sum of £4000 with interest thereon as therein 
mentioned : 

And whereas the parties hereto of the fourth part have 
at the request of the said A. D., and B. D., testified by 
their execution of these presents, agreed to purchase from 
the said J. C. the said hereditaments and the fee simple 
thereof in possession, free from incumbrances, at the 
price of £20,000 : 

And whereas the principal sum of £4000 is still due 
to the said H. C. upon the hereinbefore recited security, 
but all interest thereon has been paid, as he hereby 



(a) In this precedent the settlement is not recited or made part of 
the title. It is merely referred to in declaring the tnists of the moneys 
to arise from the sale of the property under the trust for sale. 
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acknowledges, and he has agreed upon receiving the said SrrrLiMKirrs. 
sum to join in these presents as hereinafter appearing : yyy'tt 

And whereas it is desired by the parties hereto of the 

third and fourth parts that the said hereditaments should 
be conveyed in manner and upon the trusts hereinafter 
expressed. 

Now THIS Indenture witnesseth that in pursuance Tautum. 
of the said agreement, and in consideration of the sum of ^'^^^y*"*** 
£20,000 upon the execution of these presents paid by the 
said W., X., T., and Z., as to £4000 part thereof to the 
said H. C, at the request of the said J. C, testified by 
his execution hereof (the receipt of which sum of £4000 
the said H. C. hereby acknowledges), And as to £16,000 
residue thereof to the said J. C. (the receipt of which 
sum of £16,000, and the payment in manner aforesaid of 
which sum of £4000, making together the said purchase- 
money of £20,000, the said J. C. hereby acknowledges), 
the said H. C. as mortgagee, and according to his 
estate, by the direction of the said J. C, hereby con- 
veys and releases. And the said J. C. as beneficial 
OWNER hereby conveys and confirms unto the said W., 
X., Y. and Z. 

All that messuage &c. 

To HOLD unto and to the use of the said W., X., T., and Habendam. 
Z., in fee simple, discharged from all moneys secured by 
and all claims and demands under the said indenture of 
mortgage. 

Upon trust to sell the same or any part thereof with Trust for sale, 
the consent in writing of the said A. D. and B. D., during 
their joint lives, and of the survivor of them during his 
or her life, and after the death of both at the discretion 
of the trustees or trustee for the time being of these 
presents : 

And it is hereby agreed that the said trustees or Tmsuof 
trustee shall stand possessed of the net money to arise ^^^ 
from any such sale (after payment thereout of all costs 
incidental thereto) Upon the trusts and subject to the 
powers and provisions which under an indenture dated 
&c., and made between &c., being a settlement made on 
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Sbitlementb. the marriage then intended and afterwards solemnised 

^ No. between the said A. D. and B. D. [Preced. XXXI. arUe]^ 

are declared and now subsisting with respect to money 

forming part of the husband's trust fund (a) thereby 

settled. 

[Power of leasing for twenty-one years^ Form No. 88, 
saying ** the said messuage," &c., inetead of " any mes- 
suages," dto. ; 

Power for A, D, and B. D, aaid the survivor to appoint 
new trustees. Form No, 46.] 

In witness &c. 



Settlements. 

No. 
XXXIII. 



Infant's 
Settlement. 



Parties. 



Recitals. 



Ante-nuptial Settlement under the Infants' Settle- 
ment Act of the wife's portion raisable under the 
trusts of a term, and her share of a testator's 
residuary estate, being administered by the Court; 
upon trusts for the wife and husband successively for 
life, and then for the issue of the marriage as 
husband and wife or the suryivor shall appoint ; in 
default for children of the marriage, except an eldest 
son and any other son who before he attains twenty- 
one succeeds to a title, unless he shall be the only 
child : Power to raise money for wife's outfit, and 
to pay costs of settlement, and of administration 
action. 

This Indenture made the &c., between the Bight 
Honourable A., Lord B. [husband]^ of the first part, 
G. D., spinster, eldest surviving daughter of the late 
E. D. deceased, and now an infant of the age of twenty 
years or thereabouts [tri/i?], of the second part, and B. 
of &c., &c. [four trustees'], which four last-named persons 
are hereinafter called the trustees, of the third part. 

Whereas a marriage has been agreed upon and is 



(a) The porcbase is, in this and the precedent appointing a new 
trustee, p. 260, poat^ assumed to have been made wholly out of the 
hu8band*8 trust fund. 
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intended to be solemnised between the said Lord B. and Settlcxentb. 
C. D., with the consent of &c., her testamentary guardians ^ yyttt 
appointed by the will of her father, the said E. D : 

And whereas under the will dated &c., and proved Agreement for 
on &c., in the Probate Registry, of the said E, D., of wife'« title 

who died on &c., and of which will M. and N. are now un<iw a will to 
the sole surviving trustees and executors, the said C. D., 
as one of the two surviving children of the said E. D. 
other than the eldest son, will upon her marriage or 
upon her attaining the age of twenty-one years, which 
shall first happen, become absolutely entitled to one 
moiety of a sum of £ raisable under the trusts of 

a teiTu of five hundred years in the testator's freehold and 
copyhold estates situated at &c., by his said will limited 
to the said M. and N. upon trust for raising that sum for 
portions for the testator's children other than a son 
or daughter entitled as tenant for life to the said 
estates. And also to one moiety of the net residue remain* And to a shan 
ing after paying debts and legacies and certain other [^[^^^.g 
sums (including the said sum of £ ) of the money residuary 

to arise from the sale and conversion of the freehold, copy- ^ ***' 
hold, and letisehold estates of the said testator situated 
at &c., and of the testator's residuary personal estate, 
and which freehold, copyhold, leasehold, and personal 
estate were by the testator's will devised and bequeathed 
to the said M. and N. and to G., now deceased, upon trust 
for sale and conversion : 

And whereas in the year 1880 an action of P. v. Q., Action for the 
1880. P. No. , was instituted in the Chancery ^hf^uJi''o'f 

Division of the High Court of Justice for the administra- the tesutor. 
tion of the testator's real and personal estate, in which 
action L. D., the eldest son of the said testator and an 
infant, by &c., his next friend, was plaintiff, and the said 
M. and N. were defendants : 

And whebeas a decree was made in the said action on Decree, and 
the &C., and the said C. D. has been served with notice ^'^J?e!*''"^^ 
of the said decree, and has become bound by the pro- 
ceedings in the said action : 

And whebeas the chief clerk has made his certificate Chief clerk's 

certificate. 
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Settlkmeitts. 

No. 
XXXIII. 



Order under 
InfanU' 
Settlement 
Act. 



Settlement 
approved by 
the Judge. 



Liberty to 
marry neces- 
sary only in 
case of wards. 



in the said action, dated the &C.9 and filed on &c., in which 
certificate and the schedules thereto the particulars of the 
said testator's real estate and the liabilities affecting the 
same are set forth, and by which certificate it appears 
that the whole of the testator's personal estate has been 
applied in discharge of liabilities affecting the same : 

And whereas by an order of the Chancery Division of 
the High Court of Justice made on an adjournment into 
chambers on the day of , in the said action of 

P. Y. Q.f and in the matter of an Act of the 18th & 19th 
Vict. c. 43, intituled " An Act to enable Infants, with the 
Approbation of the Court of Chancery, to make binding 
Settlements of their Real and Personal Estate on Marriage/* 
Upon the petition of the said C. D. by &c., her next 
friend, and of the said [the guardMLns\ the Judge 

being of opinion that the proposed marriage of the said 
infant C. D. with the said Lord B. was a fit and proper 
marriage for the said infant, and that the settlement pro- 
posed to be effected by an indenture of even date here- 
with and by this indenture was a proper settlement to be 
made in contemplation of such marriage, and that the 
indentures therein referred to, being the said indenture 
of even date herewith and this indenture, were proper 
indentures for giving effect to such settlement, the said 
Judge did, pursuant to the aforesaid Act of Parliament, 
sanction and approve of such settlement, and did order 
that the said infant should be at liberty in contemplation 
of her marriage with the said Lord B. to execute the said 
indentures accordingly, and that upon the due execution 
of the said indenture of even date herewith and of this 
indenture by the said Lord B., and the said C. D., the 
said Lord B. and C. D. should be at liberty to inter- 
marry (a). 

And whereas these presents have been approved by 



(a) The liberty to marry Lb only necessary where the infiEuit, as in 
this case, is a ward of Court Where the application is only under the 
Act for the purpose of making a settlement binding on the infiut, the 
words **and that upon due execution " &c., may be omitted. 
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the said Jndge, as appears by the signature of the chief SinrruaiENTs. 

clerk in the mar&fin hereof. _ N^- 

XXXTTT 
Now THIS Indenture witnessbth that in obedience ' 

to the aforesaid Order of the Chancery Division of the Fiwt testatum. 

High Court of Justice, and in consideration of the said '^»ri«nent by 

intended marriage, the said C. D. (a), with the privity of 

the said Lord B., hereby assigns, and the said Lord B. 

AS SETTLOR hereby assigns and confirms unto the trustees 

hereinbefore named : 

First, All that the moiety to which the said C. D. is of bershnre 
now, or will upon the solemnization of the said marriage, ^ ^ 
become entitled as aforesaid in the said sum of £ , 

raisable for portions under the trusts of the aforesaid term 
of five hundred years in the said estates at &c., devised 
by the will of the said E. D. ; 

Secondly, All that the moiety to which the said C. D. "^ in etut« 
is now or will upon the solemnization of the said mar- ' 

riage become entitled as aforesaid of the net residue of 
the money to arise from the sale and conversion of the 
freehold, copyhold, and leasehold estates of the said 
testator at &c., and of the testator's residuary personal 
estate (if any) : 

And also all arrears of income which on the day of the &»<} ^u arrear 
solemnization of the said marriage shall be due to the ^ M^be ^'^ 
said C. D. in respect of the said shares and premises «p>t*i>8ed. 
hereby assigned, and so that such arrears of income shall, 
as from the day of the said marriage, merge in and be 
added to and considered as part of the capital of the said 
shares and premises hereby assigned, 

To HAVE AND RECEIVE the premises unto the trustees Habendum. 

Upon trust for the said C. D. until the said intended Up<m trust for 
marriage, and after the solemnization thereof upon the 
trusts hereinafter declared concerning the same. 

And this Indenture also witnesseth that in Second 
obedience to the said order, and in consideration of the said 



wife until tbe 
marriage. 



(a) The Court caD, under the Act, enable the infant to assign, but, it 
is couceived, cannot enable tbe infant to give a mere covenant, therefore 
she is not made to assign ab SETTiiOR. 



testatum. 
Trusts after 
marriage. 



R 
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SETTLEMEim. 

No. 



For inyestment 
and varying 
investmeiitii. 



TriuU to pay 
income to 
wife for her 
separate use 
for her life, 
and then to 
husband for 
his life. 



intended marriage, the said C. D. and Lord B. hereby 
direct, and the trustees hereby declare and do agree with 
the other parties hereto, That the trustees will after the 
solemnization of the said intended marriage stand pos- 
sessed of the said shares, arrears of income, and premises 
hereinbefore assigned to them Upon the trusts following, 
(that is to say,) 

Upon trust that the trustees or the surviyors or sur- 
vivor of them, or the executors or administrators of such 
survivor, or other the trustees or trustee for the time 
being of these presents, hereinafter called the trustees or 
trustee, shall either permit the said shares, arrears of 
income, and premises hereinbefore assigned, or any part 
thereof, to remain in their present investments or con- 
dition, or shall as soon as convenient obtain payment or 
transfer of the moneys or investments representing the 
premises or any of them, or any part or parts thereof, 
when and as the same shall respectively become payable or 
transferable, and as regards investments of which transfer 
shall be so obtained, shall either retain the same or shall, 
with the consent of the said Lord B. and C. D. during 
their joint lives, or of the survivor of them during his or 
her life, and after the death of the survivor at the discre- 
tion of the trustees or trustee, sell, call in, or convert into 
money the same or any of them, and shall with the like 
consent or at the Uke discretion invest the money arising 
thereby, and also any money received in respect of the 
premises, in the names or name of the trustees or trustee. 

In or upon [Investment Clawe, Form No, 18.] 

And it is hebeby agbeed that the trustees or 
trustee shall stand possessed of the premises hereinbefore 
assigned, or the investments representing the same, here- 
inafter called the ti;;cLst fund, and of the annual income 
thereof. Upon the trusts following, (that is to say,) 

[Trtts^ for wife for life^ and then for hmbcmdfor life^ 
Form No. 21.] 

And after the death of the survivor of the said C. D. 
and Lord B., It is hebebt agbeed that the capital of 
the trust fund shall be held In trust for \mue of mar- 
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riagey as htiAand and wife or survivor shaU appoint^ from Bemxinm% 
Form No. 24.] 1^- 

And in default of and until and subject to any such * 

appointment. In trust for all or any of the children of the Then for issue 
said intended marriage (except an eldest or only son, and hus^md*^" 
except any other son who before attaining the age of '^^^.o' 
twenty-one years shall succeed to the title of Baron B.), appoint, 
who being sons or a son attain the age of twenty-one ^^ dc&nit of 

'-' . appointment 

years, or being daughters or a daughter attain that age to aii children 
or marry under it, and if more than one in equal shares ; ""^^^^^ 
and if there should be no child who attains a vested succeeding to 
interest under the aforesaid trust in default of appoint- i. only child, 
ment, then In trust absolutely for the first or only son (if ****** ^^^ ^*"* 
any) of the said intended marriage who attains the age of 
twenty-one years and also succeeds to the title of Baron B. 

\Eotchpoi douse from Form No. 24. 

Advaincement etause, Fonn..NQ, 2Q,-\:. . 

And it is hebebt aoekod that if there shall be no Trust in 
child of the said intended marriage who attains a vested chifdren^for 
interest under the trusts in default of appointment wife, 
hereinbefore ^contained, then subject to the trusts and 
powers herein contained, the trust fund, and the income 
and statutory accumulations (if any) of the income 
thereof, or so much thereof respectively as shall not have 
become vested or been applied under any trust or power 
herein contained or under any statutory power, shall 
after the death of the said [hueiband]y and such failure of 
children as aforesaid, be held In trust [trusts of the 
wife's trust fundy Form No. 30, but sayy the trust fond, 
instead of the wife's trust fundj. 

Pbovided always, and it is hereby agreed, that the Direction to 
trustees or trustee shall after the solemnization of the foi^Jh^^oUit 
said marriage, out of the trust funds coming to their hands of wife, and 
under these presents, raise the following sums and apply 
or pay the same as hereinafter mentioned, (that is to say,) 

First, the trustees or trustee shall and they or he are 
hereby required to raise a sum of £ and to pay 

the same to the aforesaid guardians of the said C. D. or 
the survivor of them, to be by them or him applied in 

R 2 
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Settlements, discharging the cost of the outfit of the said C. D. pre- 
,^^* paratory to her marriage, and all liabilities connected 

• therewith, and the surplus (if any) of the said sum of 

£ , after answering the purposes aforesaid, shall be 

paid by the said guardians or guardian to the said C. D. 
for her separate use, but the receipt of the said guardians 
or guardian shall be a complete discharge to the trustees 
or trustee for the said sum of & 

Secondly, the trustees or trustee shall and they or he 
are hereby required to raise such sum as they or he 
shall deem proper for the purpose of discharging the 
costs and expenses of all parties of and incidental to the 
preparation, execution, and completion of these presents, 
and the hereinbefore mentioned indenture of even date 
herewith, and of and incidental to any proceedings in 
the said action of P. y. Q. with reference thereto or to 
the said marriage, and the statement in writing of the 
trustees or trustee as to the amoimt of all such costs and 
expenses shall be conclusive that the amount mentioned 
in such statement is the proper amount^ and shall be 
binding on all persons claiming under these presents. 
And the amount so to be raised as aforesaid shall be 
applied by the trustees or trustee in discharge of the 
costs and expenses aforesaid. 

\Add power for wife to mdke a settlement on future 
marriage^ Form No. 33 ; Agreement to ietUe other property 
of wife^ Form No. 35 ; Pomw to husband and wife and 
survivor to appoint new trustees^ Form No. 46 ; and other 
powers wnd provisions requAred^ from Preeed. XXXI. anteJ] 

In witness &c. 



Statement in 
writing as to 
amoimt to be 
conclusive. 



No. 
XXXIV. 

Policy on 
husband's 
life. 



Ante-nuptial Settlement of Policy on Husband's 

Life. ( Witnessing part.) 

[Prior witnessing parts of settlement by husband of the 
husband's trust fwndy and by wife of the wife's trust fund^ 
as in Preeed. XXXL ; or witnessing part of settlement by 
wife of the trust fundy her settled fund being the ofUyfund 
settled and so ealled^ as in Preeed. XXXIIL] 
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And this InDENTUBB also WITNESSETH that in con- Settlements. 

sideration of the said intended marriage the said [htuband] yttxTV 
AS SETTLOB hereby assigns unto the trustees 

At.t. that policy of assurance effected in his own Aasignmeiit of 
name and on his own life for the sum of £ with hLbLd's life, 

the Insurance Company, dated the day of 

9 numbered , and at the annual premium of 

£ , and the said sum of £ and all other 

money to become payable thereunder : 

To HOLD to the trustees upon trust as soon as may be 
after the death of the said [Auaiand] to get in and 
receive the money thereby assured, and stand possessed 
of the net residue thereof after discharging all costs and 
expenses of recovering and receiving the same, upon the 
TBUSTS, and subject to the powers and provisions herein- 
before deckred concerning money forming part of the 
husband's trust fund [or if there be no such fimd setUedf 
say, the trust fund in favour of the said [wife] and the 
issue of the said intended marriage, but with this varia- 
tion (a), That if there should be no child of the said in- 
tended marriage who attains a vested interest under the 
trusts hereinbefore contained in default of any appoint- ^ 

ment by the husband and wife, or the survivor of them, 
then subject to the trusts and powers herein contained, 
the said policy or the money received thereunder and 
the investments representing such money and the income 
and statutory accumulations (if any) of the income thereof, 
or so much thereof respectively as shall not have become 
vested or been applied under any trust or power herein- 
before contained or under any statutory power, shall be 
held in trust for [husband] absolutely.] 

[Add covenant hy husband to keep up pdicy, Fo^m 
No. 34.] 

(a) This variation applies only if there is no husband's trust fund 
settled. 

Notice of this assignment should be given to the Insurance Com- 
Ijeny. 
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SelTLEMENTS. 

No. 
XXXV. 

Transfer of 
Mortgage. 

Parties. 



Recitals. 
Intended 
marriage. 

That mortgage 
debt still due 
with interest. 



Agreement for 
transfer. 



First 
testatum. 



Transfer of a Mortqags Id oontemplation of the 

marriage of the mortgagee. 

This Indenture [indorsed (a) on a mortgage dated dte,f 
1880, to aeewre to the intended mfe, then F. B., £3000 and 
intered] made the &c., between the within named F. B. 
[uDife^ of the first part, D. D. of &c. [husband] of the second 
part, and Sir F. B. of &c.. Baronet, Arthur D. of &c., and 
H. D. B. of &c., which three last named persons are 
hereinafter called the trustees, of the third part : 

Whereas a marriage has been agreed on and is intended 
to be solemnized between the said F. B. and D. D. : 

And whereas the within mentioned sum of £3000 with 
the current half-year's interest thereon, is owing to the 
said F. B. on the security of the within written inden- 
ture: 

And whereas upon the treaty for the said marriage it 
was agreed that the said sum of £3000 and the interest 
thereon, and the securities for the same, should be trans- 
ferred to the trustees upon the trusts and under and 
subject to the powers and provisions hereinafter contained 
or referred to. 

Now THIS Indenture witnesseth that in pursuance 
of the said agreement, and in consideration of the said 
intended marriage, the said F. B., as mortgagee, with 
the approbation of the said D. D., hereby assigns. 

All that the principal sum of £3000 so owing to the 
said F. B. on the security of the within written indenture, 
and all interest due and to become due thereon, and the 
benefit of, and the right to exercise and enforce, all 
powers and securities for compelling payment of the 
same: 



When transfers 
may be by 
supplemental, 
or indorsed 
deed. 



(a) Transfers of mortgages to trustees, as in the case in the text, or 
on the appointment of new, or the retirement and dischai^e of old, 
trustees, may be made by indorsement where circumstances admit, 
since no money passes, but if a transfer has to be sent to different 
places for execution it is safer to effect it by supplemental deed than 
risk the loss of the mortgage deed. 
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To HOLD unto the trustees In tbust for the said F. K SETTLEMsxm. 
until the said intended marriage, and after the solemniza- Na 
tion thereof Upon the tbusts and under and subject to * 

the powers and provisions declared concerning the same Habendum. 
by an indenture intended to bear even date herewith 
and to be made between &c. [the marriage settlement.'] 

And this Indentube also witnesseth that in further Second 
pursuance of the said agreement, and for the considera- **"'*''*™- 
tiou aforesaid, the said F. B. as mortgagee, with the 
approbation of the said D. D., hereby conyeys unto the 
trustees 

All the messuages, lands, and hereditaments com- Habendom. 
prised in and conyeyed by the within written indenture. 

To HOLD unto and to the use of the trustees in fee 
simple, subject to the right of redemption subsisting 
under the within written indenture on payment of the 
said sum of £3000 and the interest thereon : 

And it is herebt declared that the power of appoint- power to 
ing new trustees of these presents shall be exercisable by JJJJjJl"*^ 
the said D. D. and F. B. during their joint liyes, and by 
the suryiyor of them during his or her life. 

In witness, drc. 

This transfer is an independent trust deed, and contains a separata 
power to appoint new trustees, so that the settlement is not brought on 
the title to the estate. The money, being settled upon trusts, is 
necessarily held by the trustees on a joint account. If the transfer 
were after the settlement, to secure settlement money, it should be a 
transfer to the transferees on a joint account, without disclosing the 
trusts. 

This being a mere transfer of mortgage no covenant is required 
except by the wife as mortgagee. 
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New 
Tbustees. 

No. 
XXXVl. 



Parties. 



Recitals. 

Of purchase of 

a residence, 



What the 
residue con- 
sists of. 



Wife's trust 
fund not in 
possession : 

W. resident 
abroad, 



SECT. VI. 

APPOmTMENT, RETIREMEN1\ AND DISCHARGE OF 

TRUSTEES. 

Appointment by Supplemental Deed of New Trustees 
of the Settlement, Preeed, XXXI, ante, under C. A. 
8. 31 ; and Declaration vesting the right to 
RECOVER part of the trust property under C/A. 
8. 34 (1). 

This Indenture made &c., between A. D. of &c., and 
B. D. hi8 wife [donees of the pou>er] of the first part, M. 
of &c., and N. of &c. [the new trustees] of the second 
part, and Y*. of &c., Z. of &c. [the continuing trustees], 
and the said M. and N. of the third part, and supple- 
mental to an indenture dated &c., and made between &c. 
hereinafter, called the principal indenture (being a settle- 
ment made previously to the marriage then intended and 
since solemnized between the said A. D. and B. D.) 
[Preeed. XXXI. ante] and of which principal indenture 
W. and X., and the sedd Y. and Z are the trustees : 

Whereas the sum of £ , being money repre- 

senting part of the husband's fund settled by the prin- ' 
cipal indenture, has been sold and has been invested 
under a power for that purpose therein contained, in the 
purchase and in defraying the costs of the purchase of a 
messuage and hereditaments situated at &c., and which 
by an indenture dated &c. were conveyed to the trustees 
of the principal indenture upon trust for sale, and for 
disposition of the net proceeds of sale in accordance with 
the terms of that indenture [Preeed. XXXTL] : 

And whereas the investments representing the residue 
of the husband's trust fund now consist of the invest- 
ments mentioned in the schedule hereto standing in the 
joint names of the same trustees : 

And whereas no part of the wife's trust fund settled by 
the principal indenture has yet fallen into possession : 

And whereas the said W. has been resident out of 
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the United Kingdom for more than twelve calendar New 
months (a) : Teuotebs. 

And whereas the said X. is now a person of unsonnd XXXYL 
mindy duly found so by inquisition : — 

And whereas the said A. D. and B. D. are desirous of ?' * ^*1^' 

Intention to 

appointing the said M. and N. to be trustees of the .ppomt new 
principal indenture in the place of the said W. and X. : transfer 

And whereas it is intended that as soon as may be in^wtments: 
after the execution of these presents the investments 
mentioned in the schedule hereto shall be trans- 
ferred (h) into the joint names of the said T., Z,, M., 
and N. as trustees of the principal indenture : 

And whereas it is also intended that by an indenture intention to 
bearing even date herewith and made between the same "JS^wm"*^ 
parties and in the same order and supplemental to the of residence 
said indenture of &c. [ihe conveyance of the residenee^ ^°'^ 
Preced. XXXIIJ], the said M. and N. shall under a power 
for the purpose contained in the same indenture be ap- 
pointed trustees thereof in the place of the said W. and 
X.^ and that the said indenture of even date shall contain 
the proper declaration for vesting in the said Y., Z., 
M. and N. the messuage and hereditaments comprised 
in the said indenture to which it is to be supplemental : 

Now THIS IlTDENTUBE WITNESSETH that the said A. D. First 

and B. D. in exercise of the power for this purpose *~^^'*™- 

t 1^1 •••■•■i^ lA Appointment 

given to them by the prmcipal indenture and of every of new trustee. 

other power enabling them^ hereby appoint the said 

M. .and N. to be trustees of the principal indenture 

in the place of the said W. and X., and jointly with the 

said Y. and Z. for all the purposes of the principal 

indenture. 

And this Indenture also witnesseth that the said Second 
A. D. and B. D., with the assent of the said Y. and Z., ^^^:^^ 
hereby declare that all chattels and also the right to vesting 
recover and receive all debts and other things in action ^^^^ j^ 
subject to the trusts of the principal indenture, shall 

(a) Evidence of this &ct should be obtained and preserved. 

(b) As to the necessity for these transfers, see C. A. s. 34 (3). 
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PRECEDENTS. 



Nbw 

TsUffTEES. 

No. 
XXXVL 



No declaration 
of tnut 
necessary. 



Execution by 
W. or appli- 
cation in 
Innacj un- 
necessary 

Assent of 
continuing 
trustees not 
necessary. 



forthwith Test in the said T., Z.y M.^ and N. as trustees 
of the principal indenture and as joint tenants for the 
purposes and upon the trusts thereof. In witness, &c. 

The Schedule above befebbed to. 

(List of investments representing the husband's trust fund 
other than the messuage and lands purchased.) 

It is tinnecesaary now to add a declaration of trust of the stocks and 
shares to be tninsferred. The only object of that trust formerly was to 
make a debt by breach of trust a specialty debt Now by statute 
32 & 33 Yict 0, 46, specialty debts have no priority. 

The effect of the declaration as to vesting is to make it unnecessary 
to send the deed abroad for execution by W., or to apply in the lunacy 
of X. for a vesting order, but the transfer of copyholds or mortgages or 
stocks or shares must be obtained as before the G. A., see s. 34 (3). 

The assent of the continuing trustees to the declaration on the ap- 
pointment of new trustees is not required by the Ad, but it is desirable 
to shew by the deed that they do assent 



No. 

XXXVIL 



Parties. 



Recitals. 
W. resident 
abroad, 
X. a lunatic. 



First 
testatum. 

Appointment 
of new 
trustees. 



Appointment by Supplemental Deed of New Trustees 
of the Besidence purchased by Settlement Trustees 
[Preced. XXXII. ante] ; and declaration vesting 
it under 0. A. s. 34 (1). 

This Indenture made &c., between ftc. [the same date 
and parties as last Precedent], and supplemental to an 
indenture hereinafter called the principal indenture, dated 
&c. and made &c.y whereby a messuage and hereditaments 
situated at &c. were conveyed to the said W., X., Y., and 
Z. as trustees upon trust for sale [Precedent XXXII.] 

Whereas the said W. has been resident out of the 
United Kingdom for more than twelve calendar months : 

And whereas the said X. is now a person of unsound 
mindy duly found so by inquisition : 

And whereas the said A. D. and B. D. are desirous of 
appointing the said M. and N. to be trustees of the 
principal indenture in place of the said W. and X. 

Now THIS Indenture witnesseth that the said A. D. 
and B. D., in exercise of the power for this purpose given 
to them by the principal indenture and of every other 
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power enabling them, hereby appoint the said M. and N. New 
to be trustees of the principal indenture in the place of ^^^^ 
the said W. and X. and jointly with the said Y. and Z. XXXYII. 
for all the purposes of the principal indenture. 

AVD THIS InDENTUBE ALSO WITNESSETH that the Said Second 

A. D. and B. D., with the assent of the said Y. and Z., Jf^*"?; 
hereby declare that all the estate and interest of the to vesting. 
said W., X., Y.y and Z. and each of them, in the messuage 
and hereditaments now subject to the trusts of the prin- 
cipal indenture shall forthwith vest in the said Y., Z., 
M., N. as trustees of the principal indenture and as joint 
tenants for the purposes and upon the trusts thereof. In 
witness &o. 

The effect of this declaration ia to make it unneeessary to send Ezecation hj 

abroad the conveyance for execution by W., or to apply in the lunacy ^' p'' *PP^^~ 

of X. for a vesting order. hliii^y'Sn. 

If the property is within any r^;i8try district the deed must be regis- necessary, 

iered there : G. A. s. 34 (4). Registration. 

As to the assent of the continuing trustees, see n. to last precedent. 



Appoiktmbnt of a New Trustee of the Mobtgagb No. 
Debt settled by Precedent XXXV., and Traksfeb XXXVIIL 
of the Mobtg AGE, the trusts being disclosed. new ^ustbe 

OF A MORT- 

This Ikdentubb made &c. between D. D. of &o. and gage Debt 
F. D. his wife [donees of power] of the first part, H. D. B. ^ Mobtoaqb. 
of &c. [retiring trustee'] of the second part, X. of &o. [new Parties. 
trtutee] of the third part, and Sir F. B. of &o. Bart 
A. D. of &c. [eontintUng truitees]^ and the said X. of the 
fourth part : 

Whereas this indenture is supplemental to an inden- Recitals 
ture of transfer of mortgage hereinafter called the J.^uppfe-^''** 
principal indenture dated &c., and made between the mental to 
said F. D., then F. B., of the first part &c. [the settiemeni i^ngage. 
of the mortgage dAt o/£3000, Preeed. XXXV.], for secur- 
ing the payment to the parties thereto of the third part 
the principal sum of £3000 and interest, and indorsed 
on an indenture of mortgage dated &c. 1880, and made 
between &c. : 
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FBECEDENTB. 



New 
Tbustees. 

No. 

xxxvm 

That principal 
torn and 
interest still 
due. 

Desire of 
trustee to be 
discharge 

First 
testatum.. 
Appointment 
of new tmstee. 

Second 
testatum. 
Assignment of 
mortgage debt. 



Habendum. 



Third 

testatum. 

Cohyeyanee. 



Habendum. 



And whereas the said sum of £3000 secured by the 
principal indenture, with the current interest thereoB, is 
still due to the said Sir F. B., A. D. and H. D. B. upon 
the security of the principal indenture : 

And whereas the said H. D. B. is desirous of being 
discharged from the trusts of the principal indenture, 
and the said D. D. and B. D, are desirous of appointing 
the said X. in his place as trustee thereof: 

Now THIS Ikdentube WITNESSETH [appointment by 
D. D. and B. D. ofX. in ihe place of H. B. D., adapting 
the lad Preeedent] : 

And this Indentube also witnesseth that the said 
Sir F. B., A. D. and H. D. B. as tbustees hereby 
assign unto Sir F. B., A. D. and X. 

All that the principal sum of £3000 now owing on 
the security of the principal indenture, and all interest 
due and to become due thereon, and the full benefit 
of and the right to exercise and enforce all powers and 
securities for compelling payment of the said sum and 
interest ; 

To have and beoeiye the same unto the said Sir 
F. B., A, D., and X. 

Upon the trusts by the principal indenture declared 
or referred to concerning the same ; 

And this Indentube also witnesseth that the said 
Sir F. B., A. D., and H. D. B., as tbustees, hereby 
convey unto the said Sir F. B., A. D., and X* 

All the hereditaments comprised in and conveyed by 
the said indenture of mortgage of &c. 1880, and the 
principal indenture : 

To HOLD unto and to the use of the said Sir F. B., 
A. D., and X. in fee simple Subject to the right of 
redemption subsisting therein on payment of the said 
sum of £3000, and the interest thereon. 

In witness &c. 

The transfers of mortgages in this and the next precedent are 
necessary because a vesting declaration under G. A. s. 34, does not 
apply to mortgages : sec subs. 3. 
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Transfeb of a Mobtgage on the appointment of a 
new trustee, the trust not being disclosed. 

This Indenture made &c., between H. B. of A'c., 
M. D. of &C.9 and D. B. of Ac, hereinafter called the 
mortgagees, of the one part, and B. F. of &c., A. S. of &c., 
and X. of &C., hereinafter called the transferees, of the 
other part, supplemental to an indenture of mortgage, 
hereinafter called the principal indenture, dated &c., and 
made &c. for securing to the mortgagees the sum of £5000 
and interest on property situated at &c. 

Whereas the said sum of £5000 is still due on the 
security of the principal indenture with the current half- 
year's interest thereon, which sum and the interest now 
belong to the transferees on a joint account. 

Now THIS Indentttre WITNESSETH that in considera- 
tion of the premises the mortgagees, as mortgagees, 
hereby assign unto the transferees 

All that the sum of £5000 now owing on the principal 
indenture, and all interest due and to become due thereon, 
and the full benefit of and the right to exercise and 
enforce all powers and securities for compelling payment 
of the said sum and interest ; 

To HAVE AND RECEIVE the samc unto the transferees 
absolutely on a joint account. 

And THIS Indenture also witnesseth that for the 
consideration aforesaid the mortgagees, as mortgagees, 
hereby convey unto the transferees : 

All the hereditaments comprised in and conveyed by 
the principal indenture. 

To HOLD unto and to the use of the transferees in fee 
simple. Subject to the right of redemption subsisting 
therein on payment of the said sum of £5000 and the 
interest thereon. 

In witness &c. 



New 

TEU9TEE8. 

Na 



Traksfes or 
Mortgage. 

Parties. 



Recital that 
money itill 
due on the 
mortgage 
and belongs 
to the trans- 
ferees. 

First 
testatum. 
Assignment of 
debt. 



Habendum. 



Second 

testatum. 

Convejance. 



Betirement and Discharge of a Trustee under C. A. rettkement 

s. 32 ; and Declaration vesting the right to re- DncaiSoB 
COYER part of the trust property in the continuing trustees. 

trustees alone under s. 34 (2) ; by deed supple- ^^' ^^* 



OF 
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PRECEDENTS. 



RETntEMENT 

▲HD 
DlSOHARGEOF 

Trustees. 

No. XL. 

Parlies. 



Recitals. 



State of settled 
property. 



Desire of 
trustee to be 
discharged. 

Intention to 
transfer 
investments 
and cash, and 
to vest the 
residence. 



mental to the Settlement^ Preeed. XXXI. ante, and 
to the appointment of new trustees thereof, Preeed. 

xxxri. 

This Indenture made &c. between A. D. of &c. and 
B. D. his wife [donees of power] of the first part, Y. of 
&c. [retiring trustee] of the second part, and Z. of &c., 
M. of &c., and N". of &c. [continmng tmstees] of the third 
part, and supplemental to an indenture hereinafter called 
the principal indenture, dated &c., and made between &c., 
being a settlement made preyiously to the marriage then 
intended and since solemnised between the said A. D. 
and B. D. [Preeed. XXXI.], and of which principal 
indenture the said W., X., Y., and Z. were trustees, and 
also supplemental to another indenture, itself supple- 
mental to the principal indenture, and hereinafter called 
the supplemental indenture, dated &c., and made between 
&c., being an appointment of the said M. and N. as 
trustees of the principal indenture, in place of the said 
W. and X. [Preeed. XXXVL] 

Whereas the husband's trust fund other them the mes- 
suage and hereditaments purchased as mentioned in the 
supplemental indenture, and other them the sum of cash 
hereinafter mentioned, now consists of the investments 
mentioned in the first part of the schedule hereto, and 
the second part of the same schedule contains a debtor 
and creditor account shewing the sales emd investments 
made and the receipts and payments of the trustees in 
respect of the capital of the said trust fund (a) ; and by 
such account it appears that there is now a balance of 
£ cash in the hands of the trustees, standing to 

their credit at the bank : 

And whereas the wife's trust fund has not fallen into 
possession : 

And whereas the said Y. is desirous of being discharged 
from the trusts of the principal indenture : 

And whereas it is intended that immediately after 
the execution of these presents the investments men- 
tioned in the first peu*t of the schedule hereto, and the 
\ 

(a) This is a better mode of shewing the dealings than recitals. 
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said cash balance, shall be transferred into the joint REnBEXEirr 
names of the said Z., M., and N. alone : DisoKi^E of 

And whereas it is also intended that by an indenture Trustcb. 

bearing even date herewith, and made between the same ^J ' 

parties, and in the same order, and supplemental to the 
conveyance of the aforesaid messuage and hereditaments 
and to the indenture appointing the said M. and N. to be 
trustees thereof in place of the said W. and X., the said 
Y. shall be also discharged from being trustee of the 
said messuage and hereditaments, and the same shall be 
vested in the said Z., M., and N. alone as joint tenants 
and trustees thereof [neoet Preced.'] : 

Now THIS InDEHTUBE WITNESSETH that the said T. Fint 

by this deed declares that he is desirous of being dis- ^*^*'*J!'i^ 
charged from the trusts of the principal indenture. discharged. 

And this InDENTUBE FUBTHER WITNESSETH that the consent to the 

said A, D., B. D., Z., M., and N. hereby consent to the d»<^8«- 
disoharge of the said Y. from the trusts aforesaid, And 
to the vesting in the said Z., M., and K. alone of the trust 
property. 

And this Indenture also witnesseth that all the Third 
parties hereto do and each of them doth hereby declare *f***""; 
That all chattels, and also the right of the said Y., Z., M., vesting the 
and N. to recover and receive all debts and thinen in "^^^ ^ 

o recover 

action subject to the trusts of the principal indenture, chattels and 
shall forthwith vest in the said Z., M., and N. alone as ^'^^'^ 
trustees of the principal indenture and as joint tenants 
for the purposes and upon the trusts thereof. 
In witness &c. 

The Schedule above referred to. 

Parti. 

Investments representing the part of the husband's 
trust fund not invested in the purchase of a residence, 
and not represented by the cash balance appearing by 
Part 2. 

Part 2. 
Debtor and creditor account. 
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PRECEDENTS. 



Retirement 

AND 
DlSCHAUGE 

OF Trustee. 

No. XLI. 



Parties. 



Recitals that 
deed is 
supplemental. 



Desire of 
trustee to be 
discharged. 

First 
testatum. 
Declaration of 
desire to be 
discharged. 

Second 
testatum. 
Consent to the 
discharge. 

Third 
testatum. 
Declaration as 
to resting. 



Betibehent and Discharge of a Trustee of the Besi- 
DENCE purchased by Settlement Trustees, Pfteeed. 
XXXIL and Declaration vesting it in the con- 
tinuing trustees alone ; 

This Indenture made &c. [same date and parties a$ 
the last PreeederU.I 

Whereas these presents are supplemental to an inden- 
ture hereinafter called the principal indenture, dated 
Ac, and made &c., whereby a messuage and heredi- 
taments situated at drc, were conveyed to the said 
W.y X., Y.y and Z., as trustees upon trust for sale 
[Preeed. XXXII.] And also supplemental to an inden- 
ture, itself supplemental to the principal indenture, 
dated Ac, and made &c., whereby the said M. and N. 
were appointed new trustees of the principal indenture 
in place of the said W. and X. [Preced. XXXVII.] :. 

And whereas Y. is desirous of being discharged from 
the trusts of the principal indenture, 

Now this Indenture witnesseth that Y. by this 
deed declares that he is desirous of being discharged 
from the trusts of the principal indenture. 

And this Indenture further witnesseth that A. D^ 
B. D., Z., M., and N. hereby consent to the discharge of 
Y. from the trusts aforesaid, and to the vesting in Z., 
M., and N. alone of the trust property : 

And this Indenture also witnesseth that all the 
parties hereto do and each of them doth hereby declare 
that all the estate and interest of the said Y., Z., M., and 
N., and each of them in the messuage and hereditaments 
now subject to the trusts of the principal indenture 
shall forthwith vest in the said Z., M., and N. alone as 
trustees of the principal indenture and as joint tenants for 
the purposes and upon the trusts thereof. 

In witness &c. 
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Betirement and Discharge of a Trustee of the Free- Retireiient 



AND 



OF 



HOLDS and Copyholds settled in trust for sale dischaboe 
preyious to Marriage, Preced, XXX. ; And Deola- ^^'^'^j^j 

TION VESTING the FREEHOLDS and the RIGHT TO SUE ^' * 

on the Covenant to surrender the Copyholds in 
the continuing trustees alone. 

This Indenture made &c., between A. B. of &c., and Parties. 
C. B. his wife [daneen ofpotrer] of the first part, X. of &c* 
[retiring trtuiee]^ of the second part, and W. of &c., M. of 
&c., and N. of &c. [continuing trustees] of the third part, 
and supplemental to an indenture dated &c., whereby 
freehold hereditaments situated at &c., and copyhold 
hereditaments situated at &c., were conveyed and coven- 
anted to be surrendered respectively to the said W., X., 
M., and N. as trustees upon trust for sale : 

[Recite desire ofX.to be disekargedy and <idapt 1st and 
2nd witnessing parts of the last Precedent.'] 

And this Indenture also witnessbth that all the Thini 
parties hereto do and each of them doth hereby declare ^^s^on u 
That all the freehold hereditaments comprised in the toTwiingand 
principal indenture shall forthwith vest in the said W., ui^«roo'enaiit 
M., and N., alone in fee simple (a) as trustees of the ^ •«n»»i«if. 
principal indenture and as joint tenants. 

And that the right to sue on the covenant contained 
in the principal indenture to surrender the copyhold 
hereditaments now subject to the trusts of the principal 
indenture shall vest in the same three persons absolutely. 

In witness &c. 



Belbase of Mortgage settled by Preced. XXX F., on No XLIII. 

the retirement and discharge of a trustee, the trust reijeawb op 
being disclosed. Mortoaoe. 

This Indenture made &c., between D. D. of &c. and Paru«a. 
F. D. his wife [donees of power], of the first part, X. of 

(a) The words of this declaration of vesting the freeholds differ from 
those used in preceding Precedents, and are given as another illustration 
of a declaration under s. 34 of the G. A. 
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PRECEDENTS. 



Retirement 

AND 

di8charqe of 
Trustees. 

NaXLIII. 

Recitals. 
That the deed 
is supple- 
mental to a 
transfer. 



That mortgage 
debt due. 



Fint 
testatum. 
Desire to be 
discharged. 

Second 
testatum. 
Consent to 
dischtirge. 

Third 
testatum. 
Assignment of 
debt. 

Habendum. 



Fourth 

testatum. 

Conrcyance. 



&c. [retiring triisiee] of the second part, and Sir F. B, 
of &c., Bart., and A. D. of &c, [continuing trustees] of the 
third part. 

Whereas this indenture is supplemental to an inden- 
ture of transfer of mortgage hereinafter called the prin- 
cipal indenture dated &c., and made between the said 
F. D., then F. B., of the first part, the said I). D. of the 
second part, and the said Sir F. B., A. D., and H. D. B. 
of the third part, for securing the payment to the parties 
thereto of the third part of the principal sum of £3000 
and interest [Preced. XXXV.], and indorsed on an inden- 
ture of mortgage dated &c. 1880, and made between 
&c,, and supplemental also to an indenture itself supple- 
mental to the principal indenture, and hereinafter called 
the supplemental indenture, dated &c., and made &c., 
whereby the said X. was appointed a new trustee of the 
principal indenture in the place of the said H. D. B. 
[Preced. XXXrilL]: 

And whereas the said sum of £3000, with the current 
half-year's interest thereon, is still due to the said Sir 
F. B., A. D., and X. upon the security of the principal 
indenture and the supplemental indenture : 

And whereas the said X. is desirous of being dis- 
charged from the trusts of the principal indenture : 

Now THIS Indenture witnesseth [adapt first and 
second ivitnessing parts of Preced. XLL] 

And THIS Indenture also witnesseth that for effec- 
tuating the said desire X., as mortqagee, hereby assigns 
and releases unto Sir F. B. and A. D. 

All that the principal sum of £3000 now owing on the 
security of the principal indenture and the supplemental 
indenture, and all interest due and to become due thereon, 

To HAVE and receive the same unto the said Sir F. B. 
and A. D. absolutely : 

And this Indenture also witnesseth that for 
further effectuating the said desire the said X., aet 
MORTGAGEE, hereby conveys and releases unto the said 
Sir F. B. and A. D. all the hereditaments comprised 
in and conveyed by the said indenture of mortgage of. 
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&c.y 1880, and the principal indenture and the supple- Rstirement 
mental indenture, and which are now vested in the said piaoHi^E of 
Sir F. B., A. D., and X.,* under the same indentures, Trustees. 

To HOLD unto and to the use of the said Sir P. B. and ^^' XLIII. 
A. D. in fee simple, subject to the right of redemption Habendum, 
subsisting therein, on payment of the said sum of £3000 
and the interest thereon. 

In witness drc 



Release to continuing Trustees of Mortgage on the No. XLIV. 
retirement and discharge of one trustee, the trust 

. 1 . J • 1 J Release of 

not being disclosed. Mortoage. 

This Indenture made &c. between X. of &c. of the Parties, 
one part and B. P. of &c., and A. S. of &c of the other 
part: 

Whereas these presents are supplemental to an in< Recitals, 
denture of mortgage hereinafter called the principal ^*V****tai 
indenture, dated, &c., and made between &c. for securing to mortgage 
the sum of £5000 and interest on property situated at "^^ *"'>*^«^- 
&c., and supplemental also to an indenture of transfer, 
itself supplemental to the principal indenture, and here- 
inafter called the supplemental indenture, dated &c., 
and made between &c., whereby the said sum of £5000 
and interest and the securities for the same were trans- 
fered to the said B. P., A. S., and X. [Preeed. XXXIX.] 

And whereas the said sum of £5000 with the current That debt si ni 
half year's interest thereon is still due on the security of 
the principal indenture and the supplemental indenture, 
and the same sum and the interest thereon now belong And now 
to the said B. P. and A. S. solely on a joint account. r!'p" Md**A s 

Now this Indenture witnesseth that in considera- solely. 
tion of the premises the said X. as mortgagee hereby ^*"' 
assigns and releases unto the said B. P. and A. S. Assignment of 

All that the principal sum of £5000 owing on the *^*^^ 
securities of the principal indenture and the supplemental 
indenture, and all interest due and henceforth to become 

8 2 
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RETIREMEirr 
AND 

Discharge of 

TRXTffTEES. 

No. XLIV. 

Second 

testatam. 

Conveyance. 



Habendum. 



due thereoiiy To have and receive the same to the said 
B. P. and A. S. absolutely on a joint account. 

Akd this Indentxtbb also WITNESSETH that for the 
consideration aforesaid the said X. as mobtoagee hereby 
conveys and releases unto the said B. P. and A. S. 

All the hereditaments comprised in and conveyed by 
the principal indenture and the supplemental indenture, 
and which are now vested in the said B. P., A. S., and X. 
under the same indenture. 

To HOLD unto and to the use of the said B. P. and 
A. S. in fee simple, subject to such right of redemption 
as is subsisting therein on payment of the said sum of 
£5000 and the interest thereon. 

In witness &c. 



I 
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SECT. vn. 

WILLS. 

Will of a Married Man bequeathing Furniture, &c., to wills. 
Wife, charitable and other legacies, an annuity, and -No. XLV. 
a sum to one for life, with remainder to his issue 
per stirpes; general devise and bequest of real and 
residuary personal estate upon trust for sale and con- 
version ; for investment of proceeds and payment of 
income to wife during widowhood, with remainder to 
testator's issue as wife shall appoint, in default, to 
children equally; advancement and other clauses, 
and settlement of daughters' shares, and giving 
them power to appoint life interests to surviving 
husbands. 

I &c. [CommencemefU ofwiUy Form 47 ; 

Appointment of executors and trustees^ and legacy to each 
for acting, Form No, 49 ; 

Appointment of guardians. Form No, 50 ; 

Confirmation of testator*s marriage settlement, Form 
No, 51 ; 

Bequest to wife of furniture, dtc, Form No, 52 ; 

Legacies to charities and servants, Forms Nos. 53 and 54. 

Bequest of annuity, Form No, 56 ; 

Bequest to A. for life, and then to his issue per stirpes, 
Form No. 58 ; 

Direction tluU in default of issue of A,, legacy AaU fall 
into residue. Form No. 59 ; 

Direction that legacies and annuity be paid free of legacy 
duty^ Form No. 60 ; 

Oeneral devise aud bequest of real and personal estate 
upon trust to sell, pay debts, legacies, dtc, and invest the 
residue. Forms No, 61 and 18 ; 

Trusts of investments, to pay iwone to tvife during her 
widowhood {or for her life for her separate use, and mth' 
out power of anticipation). Forms No, 62 and 63 ; 

Trusts as to capital for issue as she shall appoint ; in 
default, for children equally, as to sons who attain twenty- 
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Wills. 

No. XLV. 



Ultimate gift 
of residue. 



Power to 
appoint new 
trustees. 



Attestation 
clause. 



What pro- 



one, and cts to daughters who aUain thai offe or marry ; 
with hotchpot davM^ Form No. 64 ; 
' Advancement clause^ Form No. 65 ; 

Settlement of daughters^ shares^ with power for them to 
appoint life interests to swrviving huBbandSy Forms Noa. 66^ 
67, and 70 ; 

Declaration that any mm paid or settled by testator on 
the marriage of daughters be taken into aeeotmt^ Form 
No. 71]. 

Subject to the trusts and powers hereinbefore con- 
tained or referred to I direct that the trust fund and 
the income thereof, and all statutory accumulations of 
income (if any), or so much thereof respectively as shall 
not have become vested or been applied pursuant to this 
my will, shall be held in trust for absolutely. 

[Power for trustees to value and apportion mixed funds ^ 
adapt Form No. 43]. 

I DECLARE that my wife during her life shall have 
power to appoint a new trustee or new trustees of my 
will. 

In witness whereof I have hereunto set my hand. 

{Attestation clause^ Form No. 72.] 



The provisions of the C. A. incorporated in this precedent are the 
visions of C. A. 2MCi% as those incorporated in Precedent XKXI. (see note to that pre- 

iDcorDoratiKi 

in this cedent, p. 236, ante)^ except the implied covenants, and with the addi« 

precedent. tion of 8. 30, which rendera uiinecessary the devise of trust and 



mortgage estates. 
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SECT. vin. 
MISCELLANEOUS PRECEDENTS. Miscella- 

ME0U8. 

Enlargement into a Fee of the Long Term assigned y?vt 
by Precedent XIV. by declaration of the Tenant for ^^^^* 
Life of settled estates. 

This Indenture made the day of 18 , Parties, 

between H. D. of &c. {tenant for life\ of the one part, 
and E. L. of &c., and L. P. of &c. [trvsfeesjy of the other 
part, supplemental to an indenture of conveyance dated 
&c., and made between &c., hereinafter called the prin- 
cipal deed [Preced, XIV,] (a). 

Whereas the said H. D. is now tenant for life in pos- Recital that 
session under the will recited in the principal deed of tenant^foriife: 
E. G. D. deceased, and beneficially entitled in right of 
the term of one thousand years created by the indenture 
of the 1st day of June, 1651, also recited in the principal 
deed, to the possession of the lands and hereditaments 
comprised in that term, and by the principal deed con- 
veyed to the said E. L. and L, P. for the residue of that 
term as trustees and upon the trusts of the said will : 

And whereas there has been no tenant in tail under no tenant in 
the limitations of the said will who has attained the age twe *ty-one, 
of twenty-one years. 

Now this Indenture witnesseth that the said H. D., *'»«* 
as the person so beneficially entitled, hereby declares 
that from and after the execution of these presents the 
said term of one thousand years shall be and the same is 
hereby enlarged into a fee simple. 

And this Indenture also witnesseth that for Second 
settling the said fee simple so acquired by enlargement ^^^^^nt ^f 
in the manner in which the same is liable to be settled, fee simple. 
the said E. L. and L. P., as such trustees as aforesaid, 
hereby convey unto the said H. D. all the lands and 

(a) If the term is settled by settlement the deed enlarging it will Im 
described as supplemental to the settlement. 
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Enlabobment hereditaments which by the principal deed were assigned 

"tJ^ to the said E. L. and L. P. for the residue of the said 

No. term of one thousand yeeurs, and which under the de- 

XLYI. claration hereinbefore contained haye become vested in 

them for an estate in fee simple, To hold unto the 

said H. D. in fee simple, To the uses, upon the 

trusts, and subject to the powers and provisions by the 

will and codicils of the said E. Gr. D. deceased declared 

and now subsisting concerning the hereditaments in 

England and Wales devised by the said will and the 

codicils thereto (a). In witness &c. 



No. 
XLVII. 



Recitals. 
That deed 
liuppleTDeiital 
to usignmeiit 
to testator. 



Death of 
testator and 
appointment of 
ezecntors. 



Enlargement of a Long Term into a Fee by Execu- 
tors of deceased owner, as to part of the demised 
property. 

To ALL TO WHOM THESE PRESENTS SHALL COME, X. of 

&c., and Y. of &c., send greeting : 

Whereas these presents are supplemental to an inden- 
ture hereinafter called the principal indenture dated &c., 
and made between M. of the one part and A. B. (since 
deceased) of the other part, whereby All those &c [short 
description] were assigned to the said A. B. for the residue 
of a term of 500 years created therein, and also in other 
land and hereditaments by an indenture of lease dated 
&c. and made &c., at a peppercorn rent payable in respect 
of all the demised premises : 

And whereas the said A. B. died on &c., 1881, being 
at his death entitled to the premises comprised in the 
principal indenture for the residue of the said term, and 
haying by his will dated &c., 1880, appointed the said 



(a) If a tenant in tail has attained twenty-one, the last witnessing 
part should be omitted. He may have made a mortgage or conyeyanoe 
of the leaseholds which might ultimately entitle the mortgagee or some 
other person to a conveyance of the fee (see C. A. s. 65 (5)). Conse- 
quently the trustees should not in that case part with the fee, at least 
unless they are satisfied that the tenant in tail has not dealt with his 
equitable interest in the term. 
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X. and Y. executors thereof who proved the same in the £klaro£ment 

District Probate Registry on &c., And the said ^teww? 
term of 500 years is now vested in the said X. and Y. No. 
as the personal representatives of the said A. B. so far as XLYII. 
regards the said premises comprised in the principal ^ 

indenture [culd if so subject]^ Subject to the incumbrances 
affecting the same : 

Now THESE PRESENTS WITNESS that the Said X.and Y. Testatum. 

as such personal representatives as aforesaid do and each 
of them doth hereby declare that from and after the 
execution hereof the said term of 500 years, as far as 
regards the land and hereditaments comprised in the 
principal indenture^ shall be and the same is hereby 
enlarged into a fee simple. 
In witness, &c. 

The exeoatoTB take in that character under 8. 65 (4) of the G. A. the 
like powers of Belling and conveying the fee simple acquired by the ^ 

deed in the text, as they had as executors of selling and assigning the 
term previous to its enlargement. 



Disentailing Assurance of Land, and Money and Stock No. 

subject to be laid out in land to be settled. XLVIII. 

Disentailing 

This Indenture made the day of 18 , p»^' 

between A. F. B. of &c. [tenant for Ufe]^ of the first part, Parties. 
B. 6. B.y eldest son of the said A. F. B. [tenant in tail], 
of the second part^ and T. L. of &c., of the third part : 

Whereas by an indenture of settlement dated &c., and Recital of 
made between &c., the manor, park, and mansion of P. ■«"^«™«'**- 
in the county of D., the advowson of T., and the impro- 
priate rectory of M. in the same county, and the other 
lands and hereditaments in the same county in the inden* 
ture now in recital mentioned, were by the said W. B. 
and A. F. B. appointed and conveyed, and also by the 
said Mary B. (for the purpose of surrendering a jointure 
rentcharge charged thereon in her favour) released sub- 
ject to the several incumbrances mentioned in the 
schedule to the indenture now in recital to afiect the 
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Deed. 

No. 
XLVIII. 



Marriage of 
tenant for life. 



premises or parts thereof, but freed from the said jointure 
rentcharge and from all powers vested in the said W. B. 
under an indenture of settlement therein recited, To the 
use of the said C. G. for the term of one thousand years 
without impeachment of waste, upon trusts which have 
since been satisfied, and subject thereto and to rentcharges 
limited to the said A. F. B. during the joint lives of him- 
self and the said W. B., and to a term for securing the 
same, To the use of the said D. F. for the term of one 
hundred years if the said W. B. should so long live, 
without impeachment of waste, upon certain trusts there- 
inafter declared and since satisfied, with remainder To 
the use of the said W. B. during his life, with remainder 
(subject to a jointure rentcharge to the said Mary B. for 
her life if she should survive the said W. B., which has 
now ceased by her death, and to a term for securing the 
same) To the use of the said A. F. B. during his life 
Without impeachment of waste, with remainder To the 
use of the first and other sons of the said A. F. B. succes- 
sively in tail male, with remainders over : And the said 
indenture contained powers for the said A. F. B. to 
charge a jointure and also portions for his younger children 
which have been partially exercised, and powers to create 
other charges on the said hereditaments thereby assured, 
including a power to raise money by mortgage to be 
applied in the purchase of lands and hereditaments to be 
conveyed to the uses declared by the said indenture 
concerning the hereditaments thereby conveyed: And 
a power of sale and exchange was thereby given to the 
said D. F. and W. D : And the said indenture contained a 
direction that the money arising by any sale or exchange 
should be laid out in the purchase of other hereditaments 
to be conveyed and settled to the uses declared by the 
indenture now in recital concerning the lands and here- 
ditaments thereby conveyed and settled : 

And whereas in the said month of &c., and after the 
execution of the aforesaid settlement, the said A. F. B. 
married Jane 8., and there has been issue of the said 
marriage an eldest son, the said R. G. B., who attained 
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his age of twenty-one years on &c., and two other Disentailing 

1 -ij Deed. 

children : jj^ 

And whereas the said W. B. died on &c., and the said XLVIII. 
Mary B., his wife, died on &c. : , 

And whereas the C!orporation of M. under an Act of i^ tail. 
Parliament enabling them, and incorporating the Lands Death of fint 
Clauses Consolidation Act, required and took for the pur- ao/jointress. 
poses of their said Act certain lands and hereditaments, ShU and 
part of the hereditaments comprised in the said settle- court!° 
ment, and the purchase-money for the same, amounting 
to £ , was paid into Court under the Lands Clauses 

Consolidation Act, and invested in Consolidated £3 per 
cent Annuities, part of which has since been sold and the 
proceeds have been invested in the purchase of lands and 
hereditaments, which have been duly conveyed to the 
uses of the said recited settlement, and there is now 
standing in the name of the Chancery Paymaster to the 
credit of Ex parte &c., a balance of £ Consolidated 

£3 per cent. Annuities: 

And whereas divers sales have been made under the Sales under 
power of sale contained in the said recited settlement, ^^"' 
and with the money arising thereby, and with money 
raised for the purpose under the power contained in the 
said settlement, other lands and hereditaments have been 
purchased and conveyed to the uses of the said settle- 
ment, and there now remains in the hands of the said 
D. F. and W. D., as trustees of the power of sale and 
exchange contained in the said settlement, the sum of 
£ liable to be invested in the purchase of land to 

be settled to the uses of the said settlement : 

And whereas the said A. F. B. and B. G. B. are de- 
sirous of executing such disentailing assurance as herein- 
after contained. 

Now THIS Indenture witnesseth that in considera- Fissttesutam. 
tion of the premises the said R. Gr. B. (with the consent ?*''!*[?"** ^^ 
of the said A. F. B. as protector of the settlement testified 
by his executing these presents) hereby conveys and 
disposes of, and the said A. F. B. also conveys, releases, 
and confirms unto the said T. L., 
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Deed. 

No. 

XLvm. 

Parcels. 



Habendum. 



Uses^ 



All the manors, reputed manors, advowsons, rectories, 
messuages, lands, tithes, rentcharges in lieu of tithes, 
and other hereditaments comprised in and expressed to 
be assured by the hereinbefore recited settlement (a), or 
which by purchase, exchange, allotment, or by any other 
means have become and are now subject to the subsisting 
limitations of the same settlement : 

To HOLD unto the said T. L. in fee simple. Subject 
(exclusiyely and in exoneration of the moneys, stocks, 
funds, and securities hereinafter mentioned and as- 
signed (b) ) to the said jointure rentcharge charged on 
the said premises in favour of the said Jane B., wife of 
the said A. F. B., and to the sum raisable for portions for 
her younger children by the said A. F. B., and to the 
terms of years and other securities for raising the said 
jointure and portions, and also Subject to such of the 
incumbrances mentioned in the schedule to the said 
recited settlement as' now remain undischarged, and to 
the incumbrances created under the powers of the said 
settlement and now subsisting. But freed from the life 
estate of the said A. F. B. under the said settlement, and 
all powers of charging and other powers annexed to or 
exerciseable during the continuance of such life estate, 
and also freed from the estate in tail male of the said 
B. G. B. under the said settlement, and all other estates 
in tail male or in tail (if any) of the said B. G. B. or the 
said A. F. B., and all estates, rights, interests, and powers 
to take effect after the determination or in defeazance of 
such estates in tail male or in tail or any of them : 

To SUCH USES, upon such trusts, and in such manner 
generally as the said A. F. B. and B. G. B. shall from 
time to time or at any time by any deed or deeds revocable 



(a) A diseDtailing deed need not contain any description of the 
property, in fact it is better omitted, as the cost of enrolment is 
increased, and also useful information is given facilitating loans to the 
son on his reversion without the consent of the father. 

(b) The estates being large and personal funds small, this exonera- 
tion enables the C!ourt and the trustees to part with these funds safely 
and properly notwithstanding the charge of jointure and portions. 
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or irrevocable jointly appoint, and in default of and DnEirrAiuNo 
until and subject to any such appointment To th£ uses, ^ * 
upon the trusts, and subject to the powers and provisions XLVIII. 

which immediately before the execution of these presents 

were subsisting with reference to the said premises hereby 
conveyed. 

And this Indenture also witnebseth that in con- 2nd tesutam. 
sideration of the premises the said R G. B. (with the ^"^t^^ ""^ 
consent of the said A. F. B. as protector of the settle- 
ment testified as aforesaid) hereby assigns and disposes 
of, and the said A. F. B. also assigns, releases, and con- 
firms unto the said T. L. 

All that the said sum of £ sterling now in the Parcels, 

hands of the said D. F. and W. D. as trustees of the 
power of sale and exchange contained in the said settle- 
ment, And also all that the said sum of £ Consoli- 
dated £3 per cent. Annuities now standing in the name 
of the Chancery Paymaster to the credit of Ex parte &c., 
and all other, if any, the moneys, stocks, funds, and 
securities which, or the produce of which, are or is liable 
to be laid out in the purchase of lands and hereditaments 
to be conveyed and settled to the subsisting limitations 
of the said settlement : 

To have and receive the same unto the said T. L. dis- Habendum, 
charged so far as may be from the jointure rentcharge of 
the said Jane S. and the portions for her younger children 
by the said A. F. B., and from the other incumbrances 
before mentioned, and so that the same may be charged 
exclusively on the hereditaments and premises herein- 
before conveyed, in exoneration of the moneys and premises 
hereinbefore assigned and freed from the life estate of 
the said A. F. B. under the said settlement, and all 
powers of charging and other powers annexed to or exer- 
ciseable during the continuance of such life estate, and 
also freed from the said estate in tail male of the said 
R. G. B. under the said settlement, and from all other 
estates in tail male or in tail (if any) of the said R G. B. 
or the said A. F. B., and all estates, rights, interests, 
and powers to take efleet after the determination or iu 
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DiSENTAILINa 

Deed. 

No. 
XLVIII. 



Trusts. 



defeazance of such estates in tail male, or in tail, or any 
of them, and also freed from all liability to be invested 
in the purchase of lands or hereditaments, and so freed 
In trust for the said B. G. B. absolutely. 
In witness &c. 



Endorsement 
ON Writ. 



Minutes of 
Judgment. 



No. Action by Mortgagou against Mortgagee for sale 

XLIX 

of mortgaged property under C. A. ss. 5 and 25. 

Endorsement on Writ. 

In the High Court of Justice. 
Chancery Division. 

Between A B Plaintiff 

and 
CD Defendant. 

The plaintiff's claim is as a person entitled to redeem 

to have an account taken of what is due on an indenture 

of mortgage made to the defendant dated the day of 

18 , and to have the property comprised in the 

said mortgage sold by the Court. 

Suggested Minutes of Judgment (a). 

The Court being of opinion that a sale of the heredita- 
ments comprised in the indenture of mortgage made to 
the defendant dated the day of 18 mentioned 

in the writ in this action will be fit and proper, 

Let the plaintiff on or before the day of 

next pay into Court to the credit of this action " De- 
fendant's Costs Account " the sum of £ to answer 
the costs of the defendant in this action, and in default 
of the plaintiff making such payment on or before the 
day aforesaid 

Let this action thenceforth stand dismissed (b) out of 
this Court, with costs to be taxed &c., and the plaintiff is 

(a) See note to G. A., s. 5, ante p. 18. 

(b) If the plaintifif cannot pay the deposit he is not likely to pay the 
debt, and should not have commenced the action. It seems only 
fair that the mortgagee should then have foreclosure at once, or a short 
time to redeem might be allowed. 
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from thenceforth to stand absolutely debarred and fore- Minutes op 
closed of and from all right of redemption, and all ^'jrj^"'^^* 
interest of and in the mortgaged hereditaments, but in XLIX, 

case such payment should be made on or before the day 

aforesaid 

Let the following account and inquiries be taken and 
made : — 

1. An account of what is due to the defendant for 
principal and interest on his said mortgage, and for his 
costs of this action, such costs to be taxed &c. 

2. An inquiry what incumbrances (if any) other than 
the said indenture of mortgage affect the premises com- 
prised in such indenture, or any and what part or parts 
thereof* and what sum is due for principal, interest, and 
costs in respect of each such incumbrance, and to whom 
each such sum is due. 

3. An inquiry whether the money secured by any and 
which of such incumbrances other than aforesaid was 
lent upon any special contract, or for any and what term 
which has not yet expired. 

4. An inquiry what is the sum required to be paid into 
Court to answer each such incumbrance having priority - 
to the defendant's mortgage, in order to effect the dis- 
charge of the mortgaged premises therefrom under the' 
5th section of the Conyeyancing and Law of Property 
Act, 1881, and what is the total amount of all the sums' 
required to be so paid. And let the plaintiff serve each 
such incumbrancer with notice of the proceedings on this 
inquiry, and let each such incumbrancer be at liberty to 
attend the proceedings on this inquiry, and to add his 
costs of such attendance to the amount due on his 
security (a). 

5. An inquiry whether there are any incumbrances on 
the said premises subsequent in order of priority to the 
mortgage to the defendant, and what are the priorities of 
such subsequent incumbrances (if any). 



(a) An inquiry as to priority of incumbrances seems not required, 
as the sale cannot be made unless money is provided to pay all the 
prior incumbrancers, and then no question as to priority arises. 



( 275 ) 



INDEX TO THE STATUTES AND NOTES. 



ABSTRACT, 

effect of V. <fe P. A. & C. A. on, 1 

forty years substituted for sixty as root of title, 6 

of freehold title not to be called for in contract to grant 

or assign lease, 6, 7 
nor of leasehold title in contract to sell and assign sub- 
lease, 14 
nor of title to enfranchise on sale of enfranchised copy- 
holds, 14 
purchaser of several lots entitled to only one, 17 
no time should be named for deliveiy of, on sale, 131 (a) 
commencement of, should be stated in contract, 15 (6) 
commencing with purchase or mortgage deed, conditions 
should so state, 135 (a) 

ACCUMULATION 

of income during minority 
investment of, 84, 86 
destination of, under C. A. 
in case of land, 85 

other property, 86 
intermediate, power to resort to, 85, 86 
where accumulation clause still necessary, 86 

ACKNOWLEDGMENT 

of right to production of documents, 8, 37 
obligation under, 37 
no right to damages under, 38 
application to Court under, 39 
satisfies liability to give covenant for production, tb. 
mortgagee or trustee may safely give, 38, 145 (6) 
stamp on, when by separate document, 41 
to, and by whom given, 42 

T 2 
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ACTION lespeoting mortgage, sale in, 66 

ADMIN ISTBATOB has no power to compromise or com- 
pound, 80 

ADOPTION OP C. A. by eoUcitors and trustees, 106 

ALIENATION, restraint on, 

by husband not applicable to settlement of his own 
property, 162 (a) 
exception, tb, 

" ALL ESTATE " CLAUSE, 
unnecessaiy, 101 
to what cases C. A. applies, tb, 

ANNEXED DEED, how to be read, 94 

ANNUAL SUM 

charged on land, remedies for recovery of, 87, 88 
issuing out of land, redemption of, 89 

APPOINTMENT of new trustees. 
See New Trustees. 

APPORTIONMENT 

of conditions in lease on severance of reversion, generally, 
44 
of re-entry under 22 & 23 Vict c. 35 .. 44 

ASSIGN mortgage debt, 

obligation of mortgagee to, 49 

ASSIGNS, 

where bound by or entitled to benefit of lessor's cove- 
nants, 43 
covenant relating to. land, benefit of, extends to, 96, 97 
obligation of, how far binding on, 97 
where assigns must be mentioned in covenants, %b. 
150 (a) 
of covenantee, what covenants deemed to be made with, 

150 (h) 
of mortgagee omitted from covenants with him, 152 (a) 
not a word of limitation, 195, n. 
omitted in assignments, ib. 



INDEX TO THE STATUTES AND NOTES. 277 

ATTESTATION of pnrchaBe-deed, 
rights of puTchaBer aa to» 36 

ATTESTED AND OTHER COPIES, expense of, 17 

ATTORNEY, POWER OF, 
of married woman, 81 

donee of, may execute or act in his own name, 90 
payment or acting under without notice valid, notwith- 
standing death, lunacy, bankruptcy, or revocation, tb. 
rights of payee reserved, 91 
irrevocable while coupled with an interest, 202, n. 

BXSCUTION OF OONVETANGE UNDER, 

purchaser must ascertain that principal was alive at 
time of, 91 

effect of execution when principal dead, 91 
deposit of power, ib. 

General Rules to be made for, ib, 
filing of instruments deposited, 91 
office copy of, evidence, ib. 

ATTORNMENT clause in mortgage, 
not advisable, 158, n. 

BANKRUPTCY, definition of, in 0. A., 13 

BARE LEGAL ESTATE, 

vesting of, under Y. ft P. A., 8 
meaning of, 137 (a) 

BABE TRUSTEE, 

meaning of, 9, 137 (a) 

married woman a, her power to convey, 9 

BENEFICIAL OWNER, 
implied covenants by 

in conveyance for valuable oonsideiation other than 
mortgage, 27-29 
how implied in various oases, 25, 26 
in assignment of lease, 29 
in mortgage, 30 

of leaseholds, 31 
in settlement, 32 
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BOND binds heirs and real estate, 97 

BUILDING LEASE, 

definition of, in C. A., 13 

mortgagor or mortgagee in possession may grant, 52 

BUILDING PURPOSES, definition of, in C. A., 13 



CHAMBERS, 

applications in, under V. & P. A., 10 
nnder C. A., 108 

CHARGE, equitable, 

when transfer necessary, 49 

CHEQUE, payment of purchase-money by, 96 

CHIEF-RENT, redemption of, 89 

CHOSE IN ACTION, 

vesting of, in trustees, 77, 78 

assignment of, by a person to himself and another, 92 

COMPOUND OR COMPROMISE, 
exe<3utor8 aud trustees may, 80 
but not administrator, ib, 

CONDITIONS 

in leases, apportionment of, on severance, 44 

CONDITIONS OF SALE 

rules to be regarded in framing, 125, 126 
implied by statute. See Index of Forms. 

summary of, 125, 126 
adoption of, by trustees, 8, 106 
suggested order of, 130 (a) 
vendor must be named or otherwise described, 133 (6) 

CONSIDERATION ; See Receipt. 

CONSOLIDATION OF MORTGAGES, 

restrictions on, 50 

how it may still arise, 51 



INDEX TO THE STATUTES AND NOTES. 279 

CONSTRUCTION 

of deeds and other iiiBtruments, 1-5, 92-102 
of supplemental or annexed deed, 94 

CONTBACT 

FOR SALE, 

effect of y. & p. A. and C. A. on, 1 
root of title in, 6 

of lease, lessor's title not to be required, 7 
of underlease, under-lessor's title not to be re- 
quired, 14 
conditions supplied 

by V. & P. A., 1, 6, 7 

by C. A., 1, 2, 14^-18 
See Index of Forms. 
open, effect of, 1, 18 
saving to purchaser of right to resist specific 

performance, 17, 18 
completion of, after death of vendor, 18 
when vendor does not become trustee under, 18 
when action for, necessary, 19 
rules for framing, 125 

NOT TO EXERCISE POWER, 93 
UNDER SEAL 

to bind heirs and real estate, 97 
with two or more jointly, 98 

CONVEY, 

definition of, in C. A., 12 

word not necessary for implying covenants, 29 

CONVEYANCE, 

definition of, in C. A., 12, 35 

by married woman, bare trustee, 9 

by a person to himself and another jointly, 92 

as tenants in common, 93 
execution of, right of purchaser as to, 36 

by attorney, 90 
See General Words; All Esfate Clause; and Implied 
Covenants. 

CONVEYING PARTY, 

how to be described in order to imply covenants, 28 
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COPIES, 

expense of procuring, 17 

right to, under an acknowledgment of right to produc- 
tion, 38 
mortgagor's right to make, 60 

COPYHOLD COMMISSIONERS, powers a» to quit-rents 
and perpetual charges, 89 

COPYHOLDS, 

enfranchised, condition as to, 14 

covenants implied, in covenant to surrender, 35 

not in surrender, ib. 
power to sell not implied in mere surrender, 60 

but implied in charge, ib. 
declaration of trust by mortgagor as to, ib, 
vesting declaration on appointment of trustees does not 
apply to legal estate in, 78 

COSTS, 

in non-contentious business, General Order may be made 

as to, under Solicitors' R. A., 121 
future costs, agreement as to, 124 

COURT, 

definition of, in C. A, 14 

sale of incumbered estate by, 19 
application for, how made, 20 

regulations as to payment into, or applications to, 108 

sale under order oi, 

how far purchaser under, protected, 109, 147 (a) 
what he must ascertain, 147 (a) 
as to sales under Settled Estates Acts, 109 
parties to conveyance under, 147 (6) 
discharge for purchase-money under, ib. 

COVENANT, 

breach of, relief against forfeiture for, 45 

as to land of inheritance, or devolving on heir, benefit 

of, to extend to heirs and assigns, 96 
as to other land, benefit of, to extend to executors, 

administrators, and assigns, 95 
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COVENANT-H5on«i««ed. 

relatmg to land, benefit of, runs without mention of 
representatives or assigns of covenantee, 96, 97 
burden of, binds real and personal representatives 

of covenantor, 97 
cases where assigns should be mentioned, 97 
with two or more jointly, effect of, 98, 99 
how covenants should now be made, 150 (a), (b), 152 (a) 
See Lessee, Covenants bt; Lessor, Covenants by; 
Implied Covenants. 

COVENANT TO PEODUCE DEEDS, 

inability of vendor to famish, where not an objection 

to title, 7 
expense of furnishing, 7 
obligations under, 41 
liability to give, satisfied by acknowledgment, 8, 39 

CEEDITOBS, how excluded by discretionary trust, 162 (a) 
CUSTODY OP DEEDS : See Undbrtaiong tor Safe Custody. 



DEATH 

of vendor, completion of contract on, 18 
devolution of trust and mortgage estates on, 70 
of donor of power of attdmey, payment in pursuance of 
power without notice of, 90 
See SuRvivoBSHip. 

DEBTS, 

vesting of, in trustees, 77, 78 

payment or allowance of, by executor, 80 

compound for, executors or trustees may, «&. 

but not administrator, tb. 

conveyance of, by a person to himself and another, 92 

DEEDS, 

when vendor may retain, 7 

mortgagor's right to inspect and take copies, &o. of, 50 

mortgagee's right to recover, when power of sale is 

exercisable, 62 
sufficiency of forms of, in 4th Sched. to C. A., 96 
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DEEDS— conttmied. 

PBODUCnOlT OF, 

equitable right to, 7 

legal and equitable right assimilated, 38 

statutory conditions as to, 14, 16 

expense of, where not in vendor's possession, 16, 17 

when vendor cannot procure, 17 

covenant for. See Covenant to fropuce Deeds. 

ACKNOWLEDGMENT OP BIGHT TO PRODUCTION, 37 

application to Court under, 39 

may safely be given by trustees or mortgagees, ib, 

145 (6) 
no liability to damages under, 38 
satisfies liability to give covenant for production, 

39 
stamp on, when by separate document, 41 
to, and by whom given, 42 

UNDERTAKING FOR SAFE CUSTODY OF, 8, 39 

liability under, only on possessor of deeds, 39 

damages under, 40 

application to Court under, ib, 

satisfies liability to give covenant for safe custody, 

ib, 
stamp on, when by separate document, 41 
to, and by whom given, 42 
See Construction. 

DISENTAILING DEED should not describe property par- 
ticularly, 268 (a) 

DOCUMENTS, see Deeds. 



EASEMENTS, 

grant of, by way of use, 100 
cannot be created de novo under St. of Uses, 101 
new kind of, cannot bo created under C.A., 101 
reputed, effect of grant of, 24 

conveyance after 1881 operates as grant of, 24. 

ENFRANCHISED COPYHOLDS, title to, 14 

EQUITABLE CHARGE, when transfer of, necessary, 49 
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ESTATE CLAUSE : See All Estatb Clause. 

ESTATE PUR AUTEE VIE, 
when within C.A. b. 4 .. 19. 

ESTATE TAIL, estatb in tail male, estate in tail 

FEMALE, 

what words in deeds are sufficient to limit, 93 

EXECUTION, 

of purchase-deed, right of purchaser as to, 36 
under power of attorney, in attorney's own name, 90 

EXECUTORS, 

payment or allowance of debts by, 80 
composition for debts by, (&. 
survivorship of powers of, t5., 81 

EXECUTORS AND ADMINISTRATORS, 

benefit of covenants not relating to land of inheritance 

extends to, 97 
bound by covenants, 97, 160 (a) 

of mortgagee omitted from covenants with him, 1 52 (a) 
omitted from assignments, 195, n. 

EXPENSE 

of evidence in support of abstract, 16 

of journeys, %b. 

of attested and other copies, 17 



*'FEE SIMPLE," sufficient words of limitation in deeds 
without " heirs," 93 

FEMALES included in masculine gender in implied cove- 
nants, 101, 102 

FORFEITURE OF LEASE, or underlease, 
restrictions on, and relief against, 45 
what relief against, before C. A., 46 
relief for non-payment of rent unaffected by C. A., 46, 

48 
protection of purchaser of leaseholds against forfeiture 
for non-insurance, 47 
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FOEMS 

in 3rd and 4th Schedules to C. A., 114-119 

See Index of Forms. 
sufficiency of, in 4th Schedule, 96 
of documents, summary of efifect of V. & P. A. & C. A., 
upon, 1-5 

FEEEHOLDS, 

word " grant," unnecessary in conveyance of, 92 



GENEEAL WOEDS 

impliedly included in conveyance^ 22 

how far useful, 24 

reputed easements under, 24 

as to manors, ih. 

mines and minerals, t&. 

GEANT, use of word unnecessaiy, 92 
except where it impHes covenants, ih, 

HEIES, 

use of words *' fee simple " instead of, 93 
benefit of covenants relating to land to extend to, 96 
bound by covenant, bond, <&c., of ancestor under seal, 97 
the word necessary in surrender of copyholds, 93, 203, n. 

HEIES OF THE BODY, heirs hale of the body, heirs 

FEMALE OF THE BODY, 

use of words in tail, in tail male, in tail female, instead 
of respectively, 93 

" HEIES AND ASSIGNS," 

personal representatives of sole trustee or mortgagee 

deceased deemed to be, in devolution of powers, 70, 71 
covenants relating to land deemed to be made with, 96, 

97 

HUSBAND AND WIFE, 

implied covenants by, 34, 35 

conveyances of freehold land and choees in action by 
husband to wife, or wife to husband, 92 
See Married Woman. 
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IMPLIED CONDITIONS OF SALE : See Indbx of Forms, 
tit. Conditions of Sals. 

IMPLIED COVENANTS, 

by benefioial owner, in conveyance for value, 25, 26, 27 

leaseholds, 29 
in mortgage, 30 

leaseholds, 31 
joint and several, 25 
by tenant for life and remainderman, 26 

tenant for life where trustees convey under power, tb. 

joint tenants, ib, 

tenants in common, %b. 

tenant in tail, ib. 

settlor, 32 

trustee, mortgagee, <&c., 33 

directing party, 34 

husband and wife, tb., 35 

wife alone, 34 

wife conveying under power, 35 
where several convey as beneficial owners, 26 

each as beneficial owner, tb 

all jointly and each severally, ib. 

each in respect of whole, (b. 
applicable to all property, 27 
how far back they extend, 29 

none where character of conveying party not ex- 
pressed, 25, 35 
run with land, 36 
may be varied, ib. 
former practice as to covenants by settlor, 33 

tenant for life, 34 
proviso restricting covenant valid, 3<i 
may be incorporated in 

covenant to surrender copyholds, 35 

but not in surrender, ib. 

in conveyance to uses, 26 

in voluntary conveyance, 29 
incorporated in 

statutory mortgage, 68, 69 

statutory transfer, 69 
bind heirs though not expressed, 97 
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IMPLIED COVENANTS— conttntied. 

effect of, with two or more jointly, 98, 99 
construction of, 101 

application of: See Index of Forms, tit. Conveyance; 
MoRTQAQE ; Transfer of Mortgage ; Settle- 
ment. 

IMPLIED POWERS 

of mortgagor or mortgagee in possession to lease, 
52-56 
to agree to lease, 54 
of mortgagee to sell, insure, appoint receiver, 56-58 
of mortgagee in possession to cut and sell timber, 57 
of mortgagee to convey and give receipts, 59-62 
regulations as to exercise of power of sale by mortgagee, 

58 
as to insurance by mortgagee, 63 
as to receiver, 64, 65 
of trustees for sale, to sell, 78 
of trustees generally, 

to give receipts, 79 

enter land and manage during minority, 82, 83 
maintain and educate infant, 84, 85 
accumulate during minority, 84, 86 

INCOME, definition of, in C. A.. 12 

INCUMBRANCER, 

notice to, under C. A., 21 

INCUMBRANCES, 

definition of, in C. A., 12 
discharge of^ by Court, on sale, 19 

how application to Court mcule, 20 
proceeding to obtain, 21 
costs under, ib. 
vesting order as to, 20 
what are, under C. A. s. 5 . . 22 

INFANT, 

leases and sales on behalf of, 82 

leases on behalf of, under 11 Geo. 4 <fe 1 Will. 4, c. 65, 

i&. 
powers of Settled Estates Act, 1877, exercisable by 

guardian on behalf of, ib. 
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INFANT— con<in««i. 

managemont of land of, ih. 83 
maintonancc, education, or benefit of, 
application of income of land for, 84 



of any property for, 85 i 



payment of income to parent or guardian of, 84, 86 
where maintenance and education clauses still necessary, 

86 
distinction between ss. 42 and 43 of C. A., 87 
married woman may appoint attorney, 81 

INFANT'S SETTLEMENT ACT, 

order under, giving liberty to marry necessary only in 

case of wards, 240 (a) 
whether Court can enable infant to give a covenant, 

241 (o) 

INSPECT documenta, 

mortgagor's power to, 50 

INSURANCE 

by mortgagee, 57, 63 
amount of, 63 
when not to be effected, ib, 
money, application of, ib. 

when to be spent on reinstating buildings, ih, 
by trustees during infancy, 83 

INSTRUMENT, definition of, in C. A., 13 

INTEREST, 

reduction of, in mortgage, 

when one omission to pay terminates right to, 
156 (c) 
as to waiver of default in payment of, 157 (b) 

IRELAND, modifications of C. A. respecting, 110 

ISSUE, power to appoint amongst, not necessary to restrict, 
184 (a) 
but appointment to, must be restricted, tb. 

JOINT ACCOUNT, 

advance on, effect of, 99 

need not be expressly so stated, 100 
clause in mortgages, objects of, ib. 
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JOINT POWERS or TRUSTS, survivorship of, 80 

JOINT TENANCY, 

oonveyance of freehold land and ohoses in action by one 
person to himself and another in, 92 
so by husband to wife or by wife to husband jointly 
with another, 93 
as to assignment of personal estate, tb. 

JOINT TENANTS, impHed covenants by, 26, 26 

JOURNEYS incidental to production or inspection of deeds, 
expense of, 16 

JUDGE IN CHAMBERS, 

application to, by vendor or purchaser, 10 
position of parties before, ib. 

JUDGMENT CREDITOR, priority of, 98 

JUDGMENT FOR SALE 

in action respecting mortgage, 66 
former law as to, 67 

JURISDICTION of Court, want of, not to invalidate pur- 
chase, 109 



LANCASTER, COUNTY PALATINE OF, 

powers of Court as to sale of land in, 108 
Rules to be made as to proceedings in, 109 

LAND, 

definition of, in Acts of Parliament, 6 

in C. A., 11 
covenants running with : See Covenants. 

LEASE, 

on contract to grant or assign, freehold title not to be 

called for, 6 
purchaser of, to assume proper grant of, 16 
payment of rent and performance of covenants under, 

evidence of, ib. 
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LEASE-- eaiUinued. 

Buperior, purohaaer of underleaae to assume proper grant 
of, 16 
payment of rent and performance of covenants 
under, evidence of, %b. 
rent and benefit of lessee's covenants to run with 
reversion, 42 
and obligation of lessor's covenants, 43 
apportionment of conditions in, on severance of rever- 
sion, 44 
forfeiture of, restrictions on and relief against, 45 
power to, by mortgagor or mortgagee in ppssession, 52 
application of power to mortgages made before the 

a A., 54 
includes power to agree to lease, 54 
effect of leases under C. A., s. 18 .. 55 
mortgagor's power should not be excluded, 55 
delivery by mortgagor of counterpart of lease by him, 53 
of infant's land, 82 

purchaser of, not bound to take underlease, 142 (a) 
SeeJjsasEE; Lessor; Undebi^easb* 

LEASEHOLD BEVEBSION, 
title to, not to be called for 
on sale of underlease, 14 
on contract to grant underlease, 44 

LEASEHOLDS, 

implied conditions on sale of, 6, 14 
implied covenants in conveyance of, 27, 29 

in mortgage of, 30, 31 

SeeliEASK. 

LEGAL ESTATE, 

priority or protection by, not allowed by V. & P. A. 
(rei)ealed), 9 
effect of that Act on, ib. 
See Bare Legal Estate. 

LESSEE, 

has notice of lessor's title, 7 
covenants by, to run with reversion, 42 
where they ran before C. A., ib, 
who may sue on, ib. 
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LESSOR, 

ooTeiuints by, obligation of, to ran with revendon, 43 
in leases nnder powers, ib, 
where they ran before C. A., ib, 
who may sne on, tb, 
title of, not to be called for, when, 6, 7 
lessee has notice of, 7 
LIEN, an incnmbrance under 0. A., 12 

LIMITATION. See Words of Limitation. 

LONG TEBM, 

enlargement of, into fee simple, 102 

nsnal origin of, 103 

old mode of acquiring fee, ib. 

how rendered impossible before C. A., ib. 
who has power to enlarge, tb. 
effect of enlargement of, 104 

on mines severed, 105 
release of rent, presumption of, 102 
when tenure of, changed, 104 
not real security, 160 (a) 

MAINTENANCE. JtfANAGEMENT, 

trustee's powers of, 84, 85 

MALE includes female in implied covenants, 101, 102 

MANOB, definition of, in G. A., 12 
reputed, what is, ib. 
general words in grant of, 23, 24 
mines and minerals under, 24 

MARRIED, without ever having been, 

effect of the words in settlement by a widow, 167 (a) 

MARRIED WOMAN 

bare trustee, her power to convey, 9 
implied covenants by, 34 

when conveying under a power, 35 
bind her present separate estate where not restrained 
from anticipation, 35 
power of Court to bind interests of, 81 : See alao Adden- 
dum. 
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MARBIED WOMAN— «mhn«e<f. 
power of attorney of, 81 

may not execute acknowledged deed by attorney, 82 
release of power by, 94 

MIDDLESEX, 

non-registration of wills in, cured in certain cases, 9 
time allowed for registration, %b. 

MINES AND MINERALS, 

why omitted from general words as to lands and houses, 

24 
why included in general words as to manors, 25 
who entitled to, on enlargement of long term, 105 

MINING LEASE, 

definition of, in C. A** 13 

by mortgagor or mortgagee in possession may be autho- 
rised, 52 

MONTH, meaning of, in C. A., 59 

MORTGAGE, 

definition of, in 0. A., 12 
implied covenants for title in, 30, 31 
transfer, when mortgagee bound to, 49 
consolidation of mortgages restricted, 50 
statutory, 67, 114-116 

transfer of, 68, 114, 115 

reconveyance of, 70, 116 
devolution of, on death, 70 
devise of, now ineffectual, 71 

not vested in new or continuing trustees by declaration, 
78 

MOBTGAGE DEBT, when mortgagee bound to assign, 49 

MOBTGAGEE, 

definition of, in G. A., 12 

implied covenant by, 33 

obligation of, to transfer instead of reoonveying, 49 

and to assign mortgage debt, ft6. 

how obligation enforced, 50 

power to sell, 57^ 58 

u 2 
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MOBTGAGEB-^canitnued. 

sale by, should be expressed to be made under G. A., 56 

with other property, 57 
coxLTeyanoe by, under C. A., 6^ 

under Lord Cranworth's Act, 60 
application of purchase-money by, 61 

discharge of prior incumbrances by, 61 

payment into Court by, under C. A., s. 5 .. %b., 62 

payment of surplus, 61 

of money received under the mortgage and proceeds 
of securities, 62 
production and recovery of deeds by, 62 
receipts of, ib. 

valid though security satisfied, ib. 
devolution of estate of, on death, 8, 70 
power to insure, 57, 63 

to appoint receiver, 57 
See Beceiver. 

of mortgagee in possession : 

See MoBTOAGEE IN Possession. 
summary of powers of, under C. A, 48 
conveys according to his estate, 189, n. 

MOBTGAGEE IN POSSESSION, 

not bound to transfer instead of reconveying, 49 
power to lease, 52 

may be extended or restricted, 54 

may be applied to mortgages made before C. A., %b. 

includes power to agree to lease, ib. 

to cut and sell timber, 57 

MOBTGAGOB, 

definition of, in G. A., 12 
implied covenants by, 30, 31 

power of, to inspect and make copies, &c., of deeds, 50 
to lease, 52 

may be extended or restricted, 54 

may be applied to mortgages made before 0. A., 

54 
should not be excluded, 55 
includes agreement to lease, 54 
summary of powers of, under C. A., 48 
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NEW TRUSTEES, 
appointment of, 78 
number of, 74 
powers of, t&., 76 

of trustees appointed by Court, 76 
vesting of trust property in, 77, 78 

declaration as to, 77, 78 

exceptions from vesting by declaration, 78 

NOTICE under C. A., 

how served on mortgagor, 58, 107 
generally, 107 

ORDER OF COURT, 
application for, 108 
See CouBT, 



PAYMENT, 

by attorney under power, 90 
into Court, application for, and effect of, 108 
See Receipt. 

PERPETUITY, 

not necessary to restrict power vrithin limits of, 184 (a) 
but appointment must have regard to, ib. 

PERSONAL REPRESENTATIVES, 

devolution of trust and mortgage estates on, 70 
of vendor empowered to convey, 18 

PLURAL imports singular in implied covenants, 101 

POWER OP ATTORNEY : See Attorney, Powbr of. 

POWERS, 

instrument creating, condition against production of, 15 
of mortgagee 

to sell, 67, 58 

to convey, 59 

to give receipts, 62 

to insure, 57, 63 

to appoint receiver, 57, 64 
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POWERS— eon/mtied. 

of mortgagee in possession 

to lease, 52 

to cut and sell timber, 57 
of mortgagor in possession to lease, 62 
of mortgagors and mortgagees under C. A., summary 

of, 48 
of trustees for sale, to sell, 78 
of trustees generally, 

to give receipts, 79 

to compound debts, 80 '' 

to manage, <fec. during minorities, 82-86 

to retire, 76 
of new trustees, 61 
of trustees appointed by Court, 62 
summary of powers of trustees under C. A., 72 
of executors to pay or compound debts, 80 
of personal representatives of vendor to convey, 18 

of sole trustee or mortgagee, 70 
survivorship of, 80 
simply collateral, release of, 93 

contract not to exercise, ib, 
release by married woman, 94 
of attorney : See Attorney, Power of. 

PREMISES of deed, 

quantity of estate need not be defined in, 194, n. 

PRODUCTION of documents : 
See Deeds, Production of. 

PROPERTY, definition of in C. A., 11 

PUR AUTRE VIE : 

506 Estate PUR autre vie. 

PURCHASE DEED, 

right of purchaser as to execution of, 36 
attestation of, %b. " 

PURCHASE FOR VALUE, 

meaning of, in implied covenants, 29 

PURCHASE-MONET, 

authority to 4K>licitor to receive, 95 
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PUBCHASBB, 

definition of, in C. A., 13, 17 
how £Ar order of Court ooncltuuve in favour of, 109 
receipt in or on deed, evidence in favour of subsequent 
purchaser withotit notice, 95 



QUIT-BENT, redemption of, 89 



BEAL SECUBITY, long term not, 160 (a) 

BECEIPT, 

in body of deed, sufficient, 94, 95 

value of, formerly, 95 
in, or endorsed on deed, sufficient, in favour of subse- 
quent purchaser without notice, ib. 
is authority to pay to solicitor producing deed, ib. 
additional document formerly necessary for payment to 
vendor's solicitor, tb, ■ 

BECEIPTS, POWEB TO GIVE, 

by mortgagee for purchase or other money and secu- 
rities, 62 

by trustee for money securities and other personal pro- 
perty, 79 

under G. A. more extensive than under Lord Gran- 
worth's Act, ib. 

by survivors on a joint account, 99 

BBGEIVEB, 

appointment of, by mortgagee, 57, 64 

is agent of mortgagor, 64 

powers of, 64 

acts subject to rights of prior mortgagee, 64 

payment to, ib. 

removal and remuneration of, ib. 

application of money by, 65 

position of, ib. 

how superseded, ib. 

appointment of, how proved, ib. 

repairs by, ib. 
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EECITAL8, 

effect of v. & P. A^ and C. A. on, 2 

twenty yean old, evidence, 7 

in abstracted documents, what to be deemed correct, 15 

EECONVETANCE, 

when mortgagee bound to make, instead of transferring, 

49 
of statutory mortgage, 70, 116 

BEDEMPTION, 

order for sale in action for, 66 

of qnit-rents and other perpetual charges, 89 

EE-ENTEY, right of, 

apportionment of, on severance of reversion, 44 

EEGISTEATION 

of will, want of, cured in certain cases, 9 

time for, in Middlesex and Yorkshire, tb, 

of deed of declaration vesting trust property, 78 
searches for, %b, 

BELEASE, 

executors or trustees may execute, 80 
but not administrator, ib. 

EENT, 

definition of, in G. A., 13 

last receipt for payment of, evidence afforded by, 16 

covers breaches up to completion, ib. 
runs with reversion notwithstanding severance, 42 

EENT-CHAEGE, 

remedies for recovery of, 87| 88 
redemption of, 89 

EEPAIBS by receiver, 66 

EEPEAL of enactments by C. A., 47, 66, 71, 110, 111, 113 
restriction on, 110 

BOOT OF TITLE 

forty years substituted for sixty, 6 
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SALE, 

oontraots for, oonditioiis applicable to, 7, 14-18 

rules for framing, 125, 126 
difioharge of inoumbrances on, 19, 22 
when made within meaning of G. A., 17 
open contract for, effect of, 1, 18 
power of, by mortgagee : See Mortoaoee. 

by trustee : See Trustee. 
in an action, respecting mortgage, 66 
conditions of, implied by statute : See Index of Forms. 

summaiy of, 125, 126 
under order of Court : See Court. 

SCHEDULE, 

oonyenience of putting incumbrances in, 215, n. 
leases in, 204 (a) 
accounts in, 254 (a) 

SEARCHES, 

expenses of, statutory condition as to, 16 

in deeds register for declaration effecting vesting of 
trust property, 78 
who deemed oonveying parties in declaration, t&. 

SECUBITIES, definition of, in C. A., 13 

SEISIN of testator, evidence of, 2 

SETTLEMENT, 

trust for inalienable use of husband not applicable to 

his own property, 162 (a) 
what discretionary trust of life income may exclude the 

husband's creditors, %b. 
what powers should be given to wife over her fortune 

in default of children, 166 (a) 
effect of words *' without ever having been married " on 

second marriage of widow, 167 (a) 

SETTLOR, 

implied covenants by, 32 

old practice as to covenants by, 33 

SEVERANCE OP REVERSION, 
rent and lessee's covenants on, 42 
lessor's covenants on, 43 
apportionment of conditions on, 44 
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SINGTTLAB includes plural 
in Acts of Parliament, 93 
in implied covenants, 101, 102 

SOLICITOR, 

authority for payment to, on producing deed with 

receipt, 95 
adopting C. A. protected, 106 
may agree vrith client as to remuneration, 123 

as to security for future costs, 124 

SOLICITORS' REMUNERATION ACT, 120-124 

SPECIALTY CREDITOR obtaining judgment against heir, 
priority of, against land, 98 

SPECIALTY DEBT, breach of trust now has no priority as, 
250, n. 

STAMP on acknowledgment, or undertaking, when by 
separate document, 41 

on transfer of mortgage with further security, 69 

* 

STATUTES cited, 

21 Hen. 8, c. 4 (Sale of Land by Executors), 81 
27 Hen. 8, o. 10 (Statute of Uses), ss. 1, 5 .. 101 
32 Hen. 8, c. 34 (Lessee's Covenants), 43 

29 Car. 2, o. 3 (Statute of Frauds), ss. 1, 2 .. 54 

2 & 3 Anne, c. 4 (West Riding Registry), ss. 20, 21 ,. 9 

6 Anne, c. 35 (East Riding Registry), ss. 14, 15, «&. 

7 Anne, c. 20 (Middlesex Registry), ss. 8-10, ib, 

8 Geo. 2, c. 6 (North Riding Registry), ss. 15-17, %b. 

14 Geo. 3, 0. 78 (Fire Insurance), s. 83 .. 63 

3 & 4 Will. 4, c. 74 (Abolition of Fines and Recoyeiies), 

137 
8 & 9 yict. c. 18 (Lands Clauses Act, 1845), s. 132 .. 92 
c. 106 (Amending Law of Real Property), 

s. 2..92 
13 & 14 Vict. c. 21 (Shortening Acts of Parliament), s. 4 

.. 6, 59, 98 

15 & 16 Vict. c. 76 (Common L. P. Act, 1852), s. 212 .. 

46 

22 & 23 Vict. c. 35 (Lord St. Leonards' Property Amend- 

ment Act), 8. 3 ..44 
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STATUTES cited—continued. 

22 & 23 Yiot. c. 35, 88. 4-9 ..46, 47 
8. 21 .. 93 

22 & 23 Vict. c. 61 (Settled Property after Divorce), s. 6 

..167 

23 & 24 Vict. c. 126 (Common L. P. Act, 1860), ss. 1, 2 

..46 
23 & 24 Vict. c. 146 (Lord Cranworth's Act), 58, 60, 64, 

76, 76, 110 
32 & 33 Vict. c. 46 (Specialty and Simple Contract 

Debts), 33 
36 & 37 Vict. c. 66 (Judicature Act, 1873), ss. 24, 26 (11) 

..97 
38 & 39 Vict. 0. 87 (Land Transfer Act, 1876), s. 48 .. 8 

B. 129 .. 9 

41 Vict. c. 19 (Settled Property after Divorce), s. 3 .. 167 

STATUTORY CONDITIONS OF SALE, 
summary of, 126, 126 

See Index of Forms, tit. Conditions of Sale. 

STATUTORY DECLAEATION ACT, 
short title, 107 

STATUTORY FORMS, 67-70, 114-119 

See Index of Forms. 
object of forms in third schedule to C. A., 70 

implied oovenants in, 68, 69 
sufficiency of forms in fourth schedule to C. A., 96 

SUBDEMISE: iSae Underlease. 

SUMMONS IN CHAMBERS, 

under Y. & P. A. on questions between vendor and 

purchaser, 10 
position of parties under, ib. 
instances of applications, %b. 
under Conv. A., 108 

SUPPLEMENTAL DEED, how to be read, 94 

SURRENDER of copyholds, 
no implied covenants in, 36 
secus as to covenant to surrender, ib, 
how expressed, 93 



300 INDEX TO THE STATUTES AND NOTES. 

SUBVIVOBSHIP 

of powers to execntois or tmsteee, 80 
of benefit of covenants with two or more jointly, 98 
of money advanced or owing on a joint account, 99 
words of, omitted in covenants with mortgagees, 152 (a), 
164 (a) 

TACKING, disallowance of by V. & P. A. repealed, 9 

TAIL: S^ Estate Tail. 

TENANT FOB LIFE AND BEMAINDEBMAN, 
implied covenants by, 26 

TENANTS IN COMMON, 
implied covenants by, 26 

TEBM to secure rentcharge, 

why limitation of, or power to limit, necessary, 88 

TIMBEB, 

power of mortgagee in possession to cut and sell, 57 
powers of trustees during the minority to fell, 83 
must not be sold separately by trustees without express 
authority, 134 (c) 

TITLE, 

implied conditions as to, 
freeholds, root of, 6 
lease, t&. 

underlease, 14, 44 
enfranchised copyholds, 14 

earlier than legal or stipulated time for commence- 
ment, 14 
proved bad aliunde^ 14, 15 

freeholder or leaseholder granting lease, under different 
obligations as to showing, 45 

TITLE DEEDS : See Deeds. 

• 

TBANSFEB OF MOBTGAGE, 

obligation of mortgagee as to, 49 
with further security, stamp on, 69 
when made by endorsement, 246 (a) 
statutory, 68, 114, 115 



•. 
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TEUST AND MOBTGAGB ESTATE, 
devolution of, on death, 70 
devise of, now ineffectual, 71 

vesting of trust estate on appointment of new trustees, 
74,77 
on retirement of trustee, 76, 78 
sale of trust estate with other property, 79 

TRUSTEES, 

when vendor is not a trustee, 18 ^ 

implied covenant on conveyance by, 33 
appointment of new, 73 

petition for, where unnecessaiy, ib. 
disclaiming trustee, ib. 
bankrupt trustee, 74 
number may be increased, 74 

reduced, when, ib. 
vesting of trust property in, 77, 78 
declaration as to, 77, 78 

applicable to all appointments of new trustees, 77 
must be by deed, ib. 
stamp on, ib. 
chose in action, ib» 
no declaration as to equities, ib. 
effect of vesting clause, ib. 

where there should be separate deed of convey- 
ance, ib. 
exceptions from vesting by declaration, 7^ 
retirement and discharge of, 75 
register searches for declarations of vesting, 78 
powers of 

to buy or sell under V. & P. A., 8 

under G. A., 18 
to sell by auction or private contract, 78 
words sufficient to authorise sale, 79 
to give receipts, ib. 
to compound debts, 80 
to manage in&nt's land, 82 

to apply income of land and other property of 
infant, 84, 85 
and invest and accumulate surplus of income, 
84,86 
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TBJJSTEES—caniinued. 
powers of — continued. 

of two or more, 80 

of new trustees, 74 

of trustees appointed by Court, 76 

summary of statutory powers of, 72 

surviTorship of powers or tmsts of, 80 
adopting C. A. protected, 106 
convey according to their estate, 189, n. 

UNDEBLEASE, 

payment of rent and performance of covenants under, 

evidence of, 16 
title to 

freehold not to be called for, in contract to grant or 
assign, 7 
nor title to leasehold reversion, in contract to sell and 

assign, 14 
nor in contract to grant, 44 

UNDEELESSEE, 

has notice of his lessor's title, 14 
intended, not to call for his lessor's freehold title, 45 
contra as. to leasehold title, ib. 

UNDEBLESSOE'S TITLE, 
underlessee has notice of, 14 

UNDEETAKING 

for safe custody of documents, 89 
obligation under, 39 

damages, 40 
application to Court under, t&. 
satisfies liability to give covenant for safe oustody , tb. 
stamp on, when by separate document, 41 
to and by whom given, 42 

YENDOE to be named or otherwise described in contract, 
183 (6). 

TENDOE AT. A. & Conv. A*, effect of, on form and contents 
of documents, 1-5 
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VESTING TEUST PEOPEETY 

on appointment or retirement of trustees, 77, 78 
applies to all appointments of trustees, 77 
declaration as to, must be by deed, t&. 

none for equities, ib. 
stamp on, ib. 
register searches as to, 78 

WIDOW, effect of words "without ever having been 
married " in settlement on second marriage of, 167 (a) 

WIFE : See MiJRRiED Woman ; Husband and Wife. 

WILL, non-registration of, in Middlesex and Yorkshire, 
cured in certain cases, 9 
time allowed for registration, ib. 

WORDS OF LIMITATION, 

fee simple," " in tail," &c., 93 
assigns " is not, 195, n. 
none necessary in premises of deed, 1^94, n. 

WRITING, definition of, in C. A., 13 



«c 
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INDEX OP FORMS. 



ACKNOWLEDCJMENT of right to production, 151 
oonditions as to, 145 

ACTION 

for sale of mortgaged property, endorsement on writ in, 

270 
judgment for sale in, ib. 

ADMINISTBATOR : See Personal Bepresbntative. 

AGREEMENT 
for sale, 126 

vaiying powers of leasing in mortgage, 224 
applying leasing powers to, ib. 
for settling other property of wife, 171 

ANNUITY, covenant to pay, 234 

ASSIGNMENT 

of life interest in investments, 208 

of poUcies, 208, 210, 245 

of mortgage debt, 212, 217, 220, 246 

of wife's fortune in marriage settlement, 231, 241 

ATTESTATION CLAUSE in will, 188 



CODICIL, commencement and end of, 178 
CONDITIONS OP SALE. 

L CONDmONS IMPLIED BT STATUTE, 

forty years substituted for sixty as root of title, 6 
lessor's title not to be called for, tb,, 7 
nor right to grant lease, 16 
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CONDITIONS OP SALE— co«(i«ttcd. 

I. Conditions implied by Statute — continued, 

underleBSor's title not to be called for, 14 

nor right to grant nnderlease, or superior 
lease, 16 
receipt for last payment of rent under lease, evidence 

that covenants have been performed, 16 
receipt for last payment of rent under underlease, 
evidence that covenants thereof, and rent and 
covenants under superior lease have been paid 
and performed, ib. 
title to enfranchised copyholds, 14 
recitals as to land or hereditaments twenty years old 

to be evidence, 2, 7 
recitals as to any property prior to commencement 

of title to be assumed correct, 15 
prior title, requisitions, <fec., precluded, ib. 
expense of journeys and searches, 16 
of attested and other copies, 17 
production of documents and evidence not in 
vendor's possession, expense of, 16 
purchaser of several lots only to have one 

abstract, 17 
inability of vendor to furnish covenant for, 

where not an objection, 7 
cost of covenant for, ib. 
vendor's right to retain documents, ib, 
execution of purchase deed, 36 
authority for payment of consideration to solicitor, 

95 
summary of, 125, 126 

II. Conditions expressed in Contract. 

1. Ordinary conditions on sale by auctions : — 
bidding and reserve price, 130 
consolidation of lots, ib, 
deposit ; time for completion, ib, 
interest in case of delay, 131 
requisitions and replies to answers, ib, 
power to rescind, ib. 
conveyance ; delivery of draft, 132 
power to resell, ib. 
memorandum for signature, 133 

X 
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CONDITIONS OP SALE-^canHnued 

II. Conditions expressed in Contract — conHnued. 
2. Special oonditionB of sale : — 

power to withdraw, refuse biddings, and re- 
arrange lots, 134 

timber and fixtures at a yalnation, 134 

where property sold with possession, ih. 

abstract to small lots, 135 

commencement of title ; will, f&. 

enfranchised copyholds, 136 

distinguishing titles ; measurements, ib. 

where documents subsequent to commencement 
of title cannot be produced, ib. 

on sale of lots held under one lease subdemises 
to be made by one purchaser to the others, ib. 

bare legal estate, 137 

tithes ; allotments and exchanges, 138 

documents in hands of mortgagees, ib. 

lease at a nominal rent, ib. 

buildingHiociety mortgages, 139 

dower ; origin of rents ; recitals evidence, ib. 

unstamped or unregistered documents, ib. 

power of attorney to surrender copyholds, 140. 

sale of business as going concern, ib. 

mortgage term under a subdemise, «&., 141 

leases, 141, 142 

underleases described as leases, 142 

leaseholds subject to underleases, ib. 

lease by mortgagor alone, ib. 

tenants' leases, ib. 

easements ; tenancies ; fences ; apportionment 
of tenants' rents, land tax, and tithe rent- 
charge, 143 

freedom from land tax and tithe rent-charge, ib. 

enlargement of long term, ib. 

identity ; covenant by vendor as mortgagee or 
trustee, 144 

incumbrancer not to be required to release by 
separate instrument, ib. 

errors in description, with or without com- 
pensation, ib., 145 

documents, 145 
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CONDITIONS OP SALE— cofrfinikjd. 

II. Ck)NDiTioN8 EXPRESSED IN CONTRACT — Continued. 

3. Special conditions applicable to sales under the 
Court : — 
certificate and proofis in proceedings to be evi- 
dence, 147 
reservations how to be provided for, ib. 
production of documents in hands of mort- 
gagees, %b. 
application of money in discharge of incum- 
brances, 148 
covenant by person appointed to convey, 149 

CONSOLIDATION OP MOBTGAGES, 221 

CONflTINUANCE OF LOAN, 
provision for, 167 

CONTBIBUTORY MOETGAGE, 
power to lend on, 176 

CONVEYANCE, 

by mortgagees and beneficial owner, C. A. 4th Sch., 
Form III., 117 

by mortgagees or trustees and beneficial owner, 189 

by trustees by direction of tenant for life, ib. 

by husband and wife, 190 

by wife, ib. 

by tenants in common, 191 

by joint tenants, 191, 192 

by tenant for life and remainderman, 192 

of freeholds by mortgagor and mortgagee, C. A. 4th Sch., 
Form III., 117, 189 

of freeholds by executor of survivor of deceased mort- 
gagees imder power of sale in C. A., 193 

of leaseholds, 196 

of freeholds by beneficial owner, 198 

of leaseholds by mortgagee and beneficial owner, 199 

of freeholds and leaseholds to uses and upon trusts oi 
wiU, 195 

of freeholds on trust to sell, 228 

of residence to trustees of settlement, 236 
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COPYHOLDS, 

oovenant to surrender by mortgagor, 203 
by settlor, 228 

declaration on retirement of trustees, vesting right 
to sue under, 257 

COVENANT 

by purchaser of leaseholds to pay rent, dbc., 150 
by mortgagor to pay principal, further advances, and 
interest, 152 
to keep up life insurance, 153 
fire insurance, 155 
by mortgagee for reduction of interest, 155, 156 

for continuance of loan, 157 
to pay annuity, 234 
to surrender copyholds : See Copyholds. 



DEEDS: iSee Documents. 

DEMISE, 

mortgage of life estate by, 205 
of lease by subdemise, 201 

DISENTAILING ASSURANCE, 
recital of, 221 
precedent of, 265 

DOCUMENTS, 

acknowledgment of right to production of, 151 
undertaking for safe custody of, 151 
conditions as to, 136, 138, 145 



ENLARGEMENT of long terms : See Long Term. 
EXECUTOR : See Personal Representatives. 

FIXTURES, condition as to, 134 
FORMS, GENERAL : See General Forms. 
FORMS, STATUTORY : See Statutory Forms. 
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PUBTHEB CHARGE, 

on freeholds, C. A. 4tli Sch., Form II., 117 

and transfer, 213 
on life-interest and policies, 209 

GENEBAL FOBMS, 150-188 

See Table of Contents, Part II., Chap. III. 

HUSBAND AND WIFE, conveyance by, 190 

INCUMBBANCES, 

recital of, 221 
schedule of, 223 

INFANT, settlement on marriage of, 238 

INSUBANCE, 

fire, covenant to keep np, 155 
life, covenant to keep np, 153 

INTEBEST, 

covenant for payment of, 152 
reduction of, provisions for, 155, 156 

INVESTMENT, powers of, 159, 160 
trust for, 159 

JOINT TENANTS, conveyances by, 191 

LEASE, 

recital of, 196, 201 
mesne assignments, recital of, «&. 
mortgage of, by demise, 201 
restricting mortgagor's power to, 158 
varying powers in C. A. in mortgages, 224 
applying powers of C. A. to mortgages, ib. 

LIFE INTEBEST, 
mortgage of, 205 

LONG TEBM, enlargement of, into fee simple, 
by tenant for life, 263 

by executors, as to part of land demised, 264 
condition of sale as to, 143 
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LUNATIC, appointment of new trustee in place of, 249, 250 

MOBTGAGE, 

forms in, 162-168 : And see Table of Contents, Part II. 
of freeholds, C. A. Sch. 4, Form I., 116 ' 

with special provisions, 200 

to secure consolidated debt and farther 
advance, 221 
of leaseholds, 201 
of copyholds, 203 

of freeholds, leaseholds, and copyholds, 204 
of life interest and policies, 206 
in fee, consolidating incumbrances, 221 
statutory forms : See Statutory Forms. 
agreement in, varying statutory power of leasing, 224 
agreement giving statutory power of leasing, under, 

ib. 
further charge : See Further Charge. 
transfers of: See Transfer of Mortqage. 
recitals of : See Recitals. 

MORTGAGE DEBT, 

transfer of, 213, 214, 217, 220 

OBDEB, 

under Infants' Settlement Act, approving marriage and 
settlement, recital of, 240 

PEBSONAL BEPBESENTATIVE 
of deceased mortgagee, 

conveyance on sale by, 193 

transfer of mortgage by, 213 

reconveyances by, 226 
of deceased owner, enlargement of long term by, 264 

POLICY ON LIFE, 

mortgage of, 206, 209 
settlement of, 244 
See Insurance. 

PO WEBS : See Settlement ; Wnx. 
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PRODUCTION OP DOCUMENTS, 
acknowledgment of right to, 151 

PURCHASE DEED, 

covenant in, by pnrchafier of leaseholdB to pay rent, <&c., 
150 

RECITALS 

of action for adminiBtration, 239 

of decree in, %b, 
of Agreement for marriage, 230, 238 

for mortgage, 201, 204 
^ for further advance, 209, 222 
for transfer of mortgage, 212, 217 
for transfer and further advance, 214 
for purchase, 198 
for settlement, 231 
of chief clerk's certificate, 239 
of death and probate of will, 194, 212 
of disentailing assurance, 221 
of incumbrances in schedule, 221 
of lease, 201 

of mesne assignments of, ib. 
of life interest, 205 

policies, 206, 209 
of long term, 196 

of devolution of, ib. 
of lunacy of trustee, 249 
of mortgage, in transfer, 216, 218, 219 

in conveyance, 193 
of mortgage debt due, 216, 218, 219 
of order under Infants' Settlement Act, sanctioning 
marriage, 240 
approving settlement, ib, 
of settlement in disentailing deed, 265 
of seisin of freeholds, 195 
of title to equity of redemption, 218 
to a portion, 239 
under a settlement, 230 

will, t6. 
to a share of residuary estate, tb., 239 
to wife's fortune on marriage, 230, 239 
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EECITALS— conftnwed. 

of transfer of mortgage, 218, 219 
of transfer of investments on marriage, 230 
of wiU, death of testator and probate, 194, 196 
that deed is supplemental, 251, 256, 258, 259 

BECONVEYANOB, 

statutory, 116 

of freeholds, leaseholds, and copyholds, 226 

BEDEMPTION, proviso for, 

freeholds, and leciseholds by sub-demise, 153 
copyholds, tb, 

BEMAINDEEMAN, 

conveyance by, 192 

proviso restricting covenants by, 193 

SALE, 

trust for, in settlement, 159 

in wiU, 183 
provision in mortgage for immediate exercise of power 
of, 158 

SCHEDULES, 

of leases, 204 

of policies, 207 

of incumbrances, 223, 225 

SETTLEMENT on marriage, 

I. Beal Settlement, 

form of, in C. A. 4th Sched., 118 

II. Personal Settlements, 

forms in, 159-177. And see Table of Contents, 

Part IL 
conveyance of freeholds and covenant to surrender 

copyholds on trust to sell, 226 
of investments transferred by husband, 229 
of wife's reversionary interest, tb. 

portion, 238 

share in residuary estate, t6. 
of policy on husband's life, 244 
of mortgage, 246 
on marriage of infant ward of Court, 238 
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SETTLEMENT on m&mAge— continued. 
Trusts in, 

for oonversiou and inyestment, 159, 160, 232, 233, 

242 
to pay income of Imsband's trust fund to husband 

and wife successively, 233 
income of wife's trust fund to her for life and then 
to hushand for life restrictive of alienation, 
233 
to wife and husband successively, 161 
for issue, as husband and wife or survivor shall 

appoint, 164 
in default for children, 164 

except son coming to title, 243 

entitled to settled estates, 164 
ultimate trusts, 166, 243 
Powers in, 

of advancement, 165 

for wife to appoint to husband an annual sum, 167 

for wife to make settlement on future marriage, 

168* 
to purchase land, 172 

residence, 173 
to lease, 174 

to concur in partition, tb. 
to deposit money in bank, 175 
to make contributory loans, ib. 
loanfi for a term, 176 
to apportion mixed funds, ib. 
to deposit securities to bearer, ib. 
for solicitor trustee to be p&id costs, 177 
to appoint new trustees, ib. 

in infant's settlement to raise money for outfit and 
costs, 243 
agreement to settle other property of wife, 171 
covenant by wife's father to pay an annuity, 234 

husband to keep up policy, 169 
appointment of new' trustees of, 248 
retirement and discharge of trustee of, 253 

SOLICITOR trustee to be paid his costs, 177 
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STATUTOBT FORMS, 114-119 
Forms m 3bd bched. to G. A. 

mortgage, 114 

transfer, ib., 115 

and mortgage, 115 

reconveyance, 116 
Forms m 4th sghed. of C. A. 

mortgage, 116 

farther charge, 117 

conyeyanoe on sale, t&. 

marriage settlement (real estate), 118 

SUPPLEMENTAL, 

recital that deed is, 251, 256, 258, 259 
deed, further charge by, 209 

transfer of mortgage by, 212, 213, 253 

reconveyance by, 226 

appointment of new trustees by, 248, 250, 251 

retirement and discharge of trustee by, 253, 256, 
257 

TENANT FOR LIFE, 

conveyance by, and remainderman, 192 

by direction of, 189 
proviso restricting covenants of, 190, 193 

TENANTS IN COMMON, 
conveyances by, 191 

TERM, deed enlarging long, into a fee : See Long Term. 

TIMBER, condition as to, 134 

TRANSFER OF MORTGAGE 
of freeholds, 219 

and of farther charge, 212 

with farther charge, 213 
of leaseholds (long terms), 215, 218 
of freeholds on marriage, 246 
on appointment of new trostees, 

where mortgage made before marriage, 251 

where made after marriage, trust not^ being dis- 
closed, 253 



INDEX OF FORMS. 315 

ft 

TRANSFER OP MORTGAGE-^con/maed. 
on retirement and discharge of trustees, 

where mortgage made before marriage, 257 
where made after marriage, 259 

TRUSTS : See Settlement ; Will. 

TRUSTEES, 

new, appointment of, 248, 250, 251 
retirement and discharge of, 253, 256, 257 
power to appoint new, in settlement, 177 

in wiU, 262 



UNDERTAKING for safe custody of documents, 151 
conditions as to, 145 

VESTING 

of trust property in new trustees 

declaration affecting, 248, 250 
in remaining trustees on retirement of one, 253,- 256, 257 

WILL, 261 

forms in, 178-188 : And 9ee Table of Contents, Pakt II. 
appointment of trustees and executors, and legacies to 

them, 178 
appointment of guardians, %b. 
confirmation of testator's settlement, %b, 
bequest of furniture, &c., 178 

of charitable and other legacies, 179, 180 

of annuities, f&., 180 

bequest to A. for life with remainder to his issue 

jper «ftrpea, 182 
general devise and bequest in trust for sale and 
investment, 183, 184 
Trusts in, 

for wife for life, 184 

during widowhood, %b. 

for issue as she shall appoint, in default for 
children equally, %b, 
settlement of daughters' shares in residue, 185 
of daughters* legacies, 187 
See Settlements, Trusts in. 



* / 
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WILL — continued. 
PowEBfi IN, 

advancement clause, 185 

for daughters to appoint life interest to husbands, 
187 

See Settlements, Fowebs in. 
ultimate gift in, 262 
power to appoint new trustees of, f&. 
separate trustees of legacy, 182 
attestation clause, 188 
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